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wTaE @ St [y i Text of section 183 of Tenancy Act
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lenancy Act. Sections 88; 188 53— Ray. Land Reveme Act, Section |23« Order
and decree passed by winl cowt confirmed in appenl b tAA, - Held disputed
lnd appears in the Jamabandi ol St 2001-2007 &5 joint temamcy af plantifl's
futher left the village and went 1o Nayagaon where his mother went in Nata and
never returned tIE ling of suit for cultivating the disputed land or o manage 1t or
b tkie shares af profits of land- Deletion of plamntiff's Matlser's namé during eourse
of semlement operation between St 2010.2022 never cholletiged- Deft. remaimed
in continuous cpett hostile pessession of the depuled lnnd il 1994, Le. Su 205]
when suit Tiled- The Tucts admined during cross- eximination i 1995 Lonag
chntinbits possession upto 40 yesrs of the deft. not contrepverted- No kind of chaim
or demand put forwand- No documentury evidence after S, 2010 prodiced in
support of averments made in plaint (o challetige sdverse possession of deft- Sole
poysession ©f deft. @ an ovidenoe 1o prestime actual custer ol the co-tenant of
disputed land- Cnus of proof was on ptit- Admission in cross exsmimation iy i {1
poes against pverment of plamT- Conciment findings of subordinete couns
confirmed, APPEAL THSMISSED" Chscs reforred: 1. 1996 RRD 280, 2 1976 HRD
17, 3, 1964 RRD 138, 4 19R8 RRD 337, 5 1975 RRD 200 6 AIR 1956 SC 348,
7 AR 947 SO 3L 4, I9UPC2Y W AIR [9od pun] |§7. 10, 18 ILR 39
Bombey 300, 1. AR ([959 5C 37,
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afiet <. 180(5945) ST of 2007 WV YEE HUSE O e 49 W
Pty o= 01052007 ¥ neld fvm 81 4R @ wEW O, A o
Fare AuiET A9 BEars a%E 1 held fFUT § 7 Rajasthan Tenancy Act,
Section K8, 8% Appenl against onder bl R.AA - Held , sppellant s recorded
khotedop of the disputed land in Jamabandi Svi. 4548 but possession and
coltivation is recorded in the name of respondent in Khasra Cirdadwari Sy, 201136
As per respondent, disputed land was given on pattn for cultivation and for grazing,
frlmats on 3.5.69 on the baski of yourly lagan of Bs, 10/~ Since thien, he is in
‘ possession - At the time of ling suit; his possession wis of 200 Yedars- Falt issued
by his son "B on Behalf of the appellany 2., possession wis permissive - Acconhing
o Bx 23, 4 5 lagen was pald for 4 vepres Theroafler dispated land was eiltivaled
without permission - EX. 14, 41 26.11.73 s admussion of appallant it celling case
which is proof of possession of the respondent - Ex. 17 put up in the dolrt of S.0.0.
on 24873 confirms possession of respondent- Reply filed before Collector on
25.11.75 in respect of pessession of respandent on Kh. No. 3866 min areg 10 bigha
[ ndmissiops  Provisions of Evidémce Act say that sel f-admission js igeest
cvidences 1t Is evident that respondemt remainded in continuous adverse possession
afithe disputed land for more thart 12 vears and uptil today 30 - Therefore, e 15
eittitled to kimtedari rights on the basis of adverse passessiion - Order and decree of
R:AA is-confirmed- Appeal has no substance fota & w=fla S | 11—

7 W & B o adiendt 9 Imm gE e R O e
o1 STE wY W Eea oY <6 £ SN guh aw gE oA R
T s A friea g wR WL @ e wEE A T8 § 01 A8 S

N

/”’,"J.-'E"FITF

st (ase )




.

tﬁfwuﬁ'mmﬁihmﬂmﬁrﬁ%mﬁm
e oo el 3 ol ® B 3 gow 3 e & A e
3§ frfee w2 12 o 9 e e o ) saf 5% we g A
ﬁﬂ#ﬁﬁaﬂmﬂuﬁnmﬁrwﬂmﬂmmﬂmﬁmﬂ
T aita s 4 Yl gerws 3 o) Ao W @ S
iR T BY o9 Tead waE @ sum w99 wear i e
# i o) i 8 g

et 7 13— e} @ Rgm sREn o o aEe F e e 6
. T LR TR
5 o @ @ o stge @i = &) gE g el &R R
el wenufiE wmr W £ = oifim wiE WAwm iR e s
el wmrTe W o fe ® g@ gaen wow fHe € o R
Feretr ForgER T 2641 1976 ST fAgE Svmve SR B R HRE
o fE 2apatera W Twm A wWen B B odeE g
e W e wa e W d A w o R R e @
R &1 o & R foren Sowe © wen SwE EA 261119875
Yedl W 1 UETER W AR G @y H, 3 U e Sl S
6w W wEw A RgE oveve sfwd (| afee sl
e & Tl aw S B 24009 @ Wl e
qﬁﬁﬁmﬁﬁwwg.ﬁwﬁﬂﬁﬂﬁﬁfmm
ﬁ, T A W 14— St @ vme 4 ER T e 1R age
! & & g e A ! aftmm Te & smn W fwiEe qm e
B wierdl SiER WIS S @ ser &) st e s
s 3 e Pt AT 28082000 W FEiRe fog 8| @09 99
e Hefm 2 @ et @ ol & o oo e wftEe st

o Favta o Fedl e 26082000 T T W E1°
sifrwie sifviee B0 3@ O fHEm @ IR W LT
sl o ara g8 R ufiee @ @ EW 9% WO T EErR

ﬁﬁﬁﬁﬂmwmmﬁmmaﬂﬁﬁmml%_ _.
Aol
vy AT

sl (091D




I-I_cla
sirerte st gy s firgle et 2008 99

o5z Wit D No 385 386 T of 08 =IfTE =M fireTe! TRE
T TR AvsE st af aae dd w7 Mo G 21.01.2000 A
heid a7 & fF " Rajsthan tenaney At Section 88, 1 %8, £3- Appeal igains
order of R.AA - Held disputed land s in jolnt khotedori of phrties Dispule
segarding Kh, No. 663 & 238 Tral coon s discussed verbal evidence and
documents in detail in par 3 of the order- Khatekdar is grand father of plaintifl No.
| and father of plaintfi No. 2 - Kh No. 663 was m possession. of M by caste Miadi
according w cermified copy Ex2 of the djardart of Setlement deptt.- " M' Tatere ol
deft No.2 his wektten on on ordinery paper &t 15-11-59 in favour of S0 EX 3 that
expendinyme of suit done by him ansd thus plaintiffs sre sole khatedars of Kh. No.
663 - fixn. 3 1s upregd. and 30 Yemrs old- as per principles of luw 30 yrs, old
document will be deemed trug- Documern Ex-2 |4 forged has not been certifled by
vy <olirt- Apart from il pessession of ptif. in uiardari i% proved as per order of
Suptlement OMicer [ Ex.2) di. 26.7.60 which comfitmed the document de, [5.11-39-
lssue No? decided on the hasis ol evidence- Kho No. 238 has been kepd by trinl
ot i the shiare of K and "7 as 173 share cach - 'J transcrmed lits 1/3 share to " §'
by regd. sale- After tramsfer share 0l'S comes 1o 2% in Kh. No, 258 - Detendant,
tuiis, is riot entitied to declaration - No imerference is required i the coneurrent

findings of subordinate courts- Ordirs of Asst, Colledtor and B AA confinmed. ®
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# 70 ® yBa & [ 38, A careful rending of the judgment passed by the Larger
Reneh cited 19091 BRI Page | gives dear gicture that it has been passed on the basis

of following propositiong:—

1. The geneenl law of limitation s applicable 1o procesdings under the Tenancy
Law, Application of Sectlon 27 of the Limiation Actis not excludey, '

2. By adverse possession, the espasser acquires Khatedan rights untler the
Rujasthan Teaoncy Act. |935,

19. In this regard, we have 1 be very prudent in examinic.z these pn wpusitions in/the
light of arguments advanced, provisions of melevant  laws nnd judicinl
prosourcemenis,

“ 40, s a faet that the Stare Legislature s enseted the Rajusthan Tenancy Act and
* | Rajasthan |und Revenpe Act for, regulating tenancies of agriculture holdings in the
_ / State. Both these Laws are special laws, whersin the provisions pertaining to terms
and conditions of the tenancies, mainiénance of Revenue records, surves and
setllements, transfer of tenancics, inheritines, creation of cours resalution of
dispites ete. have been provided. The Acts wre comprehensive in nature and
Covernge.

41, 1t i5 mlse setiled proposition thit the provisions of the Staie Special sintute will
prevail over provisions contained in general low, The Hon'ble Apex Court has held
i AR 1963 (5C) 1077 that &

My preneril et mist vield 1o special pet dealing with u spec ific. subject mutter ahd
dha if an Act directs g thing to be dome in & particular way, it shall be deemed 1o
w : liave prohibited the doing of that thing n any other way.._."

This view has been consistently upheld n judicial prontoumcements €. reparted im
AlR 1931 (PC) Page 149, ATR [961 (SC) 117, und SCC 1998 (7) Page 162

42, t-is also noted that Rajasthan Tenancy Act. a special Act was brought about
with the object of providing cemain messures of lind reforis afd its provision hos
averriding effect. though they muy hot always be consistent with the provisions of
generil lw. Faving made the general faw it the legisiature  subsequently miakes a
specinl Act and provides for special provisions, it can be safely pasummed that the
lghsliture hind in mind the provisions prevailing in geneml laws but chose 10 make i
special low with o specific ﬂh_iml.i;l.‘: ared v down provisions which are diflerent or
i execption o the generdl law,
NS
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j2:
43, It 1a alsa well senled prnciple in Inw thet the comt cannot read anything
into @ statitary provision which is plain and unambiguous. The language inplicd in
W statute i4 determinative thotor of the leislative imtent. If the language of the
eractment is clear and anambiguous, it Would not be proper for the conrts to add
amy words thereto and evolve some legislative inent nod bound in the stidute,

Hai'hle Supremic, caurt In 2001 (9) SCC Page 673 1% Nirathilingem Vs, Annaye
Hndar und ors. has observed that

"Interpretation whichstclelents the very Intem and purpose Tor which & statute wins
ermcted should be avoided even IF such interpretation has lony been accepted and
lipllciwed.

Herein also on the basis of long possession, no- ground has been incorporated in
Rujasthan Tenaney Act, 1935 on which khatedari rights can be glven on the busiy of
sdverse possession having foundation of long cultivaiory possessian.

44. In this context the Rajasthun Tennncy Act, which is n special law hos lts own
provisiond fat Himitation in vardous manters. Such provisions ire enumerated in Third
Schedule of the Act which provides for period of limitation n verious matters which
sre sumewhat differsnl from the provisions of Tndian Limiwtion Act. Tn addition the
Act his also provided Section 214 wherin the extent of applicability of the Indian
Limitation Act has been given. Section 214 of the Aot reads as under

within the time prescribed thergin Sor them and every such Swit tnitm_r;ﬂd ar
application made sfter the expiry of the perlod of limitation so prescribed shall be
dfizmilsiad:

) " ! (1) The sults and applications specified in the Thicd Schedule shall be Instituted and made
= J

Prevsidued that any such sult of apphication, for which the periad presoribed by the said
Schedule 1 shorter than the peried prescribed by the law.in force before the
commencement of this Act. may be instituted or made within stv months fesdt afte
the comimancement of this Act or swithin' the- peried of midathon prescribed by the
aforesald low, whichaver period expires flist

Provided further that-any such sult or application for whicha perlod of limitation i
prescribed by the said Schedule but for which no period is prescribed by the sforesaid
law may he nstituted or made within the period prescribied by the sakd Schedule
computed from Lhe date of the commencenient of this Act

(2) I the payment of rent has been suspendéd under the anler of a competent
authority oo account of an agncultural calamity, the period of suspension shall be
exciuded jn the computation of the period of limiation prescribed for a suit for the
recovery, of tuch rent

(3) Subjeet to the provisions contained in sub-section {1} and (2) the provisions af
the Indisn Limitation Act, 1.908 (Central Act 1X of 1908) shall apply © subts,
appesls, applications and proceedings under or in pursunnce of this At

45, The scupe of Section 214 of the Rajasthan Tenancy Act, 1955 makes i
explicitly clear that this provision his been Introduced with a view to regulnte the
period of limitatian prescribed in the Third Schedule, It has been made upplicgble
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suits, applications and proceedings under Rajasthan Tenanuy Act and this
section has béen enncled to serve this purpose. This is also settled law that' law ol
limitstion {s a rule of procedure ond docs not create any substantive riglts in favour
of any person not do they define or eredte causes i aetion, but simply prescribe thid
the remedy can be excrcised only upto a cenain period and not subsequently. Full
Bench of the Modhya Prdash High Coort In AIR 2001 M.P. Page 268 also held
that: —

"where special period of limitution Is prescribed under the speoial oes, the same shakl
prevail over the limitation prescribed under the Linniation Act,

19631."

46, Section 2140 1) of the Act-says that the suits und applications specibed n the
Titird Schodule shall he instituted and made Wwithin the time preseribed therein for
them. 1t §5 also evidently clear thut a8 per Seetion 21443) of the Act provisions of
Indinn Limitation Act are bpplicable to the At subject to the Third Schedile,
meaning that Limitation Act sholl ppply. for deciding the limitation in cases for
which no time limit is specified in the Third Schedule Tor fling suits, appenls
mpplications and proceedings under o In pursuance of this Act This section only
speaks aboul the time limit for imstitoting suits ete and oot for conferment of
khatedari rights on adverse possession, As discussed sarlier, conferment of khatedar
right to a trespasser on the basis of adverse possession are not envisaged in any of
the seetions of the Act, belng a special law for agriculturs! tenancigs, which ane
clearly not lull propricty rights

47, As per observations of the Full Bench of the Madhya Pradesh High Court
roported in AIR 2000 (M.P) pape 268 while relying on apex Court decision in the
pade of ‘Muthura Lal Ve Keshor Bal' oited in AIR 1971 Supreme Court Page 310, it
has been beld thot: —

“Im the case governing the speclal pots dealing with specified nights created or
recapnized subjoot fo Limimation Act. Restrictionn in the absence of any provision,
no such comingency could arise as special always excludes the general. There could
be no mixing up af the twi."

48. In the cose of "Tulsi Ram Jiyan Lal Lodi Vs, Ryder Lana Pinjarn’ reported im
ATR 1944 Nagpur Page 250 rendered by 4 full bench, it has been ohserved that : —

“The legislamre when applying Section 28, Limitation Act, 1908 (Section 27 of the
Limitition Act, 1963} 10 sulls between mnant and trespasser which provision
extinguishes the tenant's right afier exclusion for the prescribéd period did not confes
by implication tenmmey right on the tregpasser agamst the landiond.”

44, ‘It was repentedly argued during the hearing that the provisions of Indiwn
Limitation Act, specially Article 64 and 63 will apply 1o the Rajasthan Tenaney At
Int' this context, It |s necessary to point oul that the Indian Limitation Act s mainly 2
proesdural low thouph under Article 64 and 6%, rights can be cldimed by el Telust s
m the basis of possession and title. We are of the view thit os Article 64 and 65 of

e Indion Limitation Act are substantive in terms of providing: rights to an
individunl on the basis of tile and possession; they cannot be taken 1o be applicable
to the Rajosthan Tenancy Act merely with reéferehoe to Section 214{3) ol the
Rajasthan Tenancy Act, While we do find provisions in Rajasthan Tenuney Act Le.
Seetion 6301 )(iv) which comésponds 10 Section 27 of the Indian Limbation Ju:l. we
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do not find any clear cuy pars materia reference of Article 64 dnd 63 of the
Indisn Limitation Adt in the provisions o) Rejasthan Tenaney Act Hence the
arggument that Article 64 und 65 become applicable in Rajasthun Tenonty Aot
through the doot of a very procedural Section 2 14(3) would be driwing & very far
fetched interpretution amd bullding substumtive rghts, where nome exists, In this
cantext, it Is'nlso relevant to dwell upon the intention of the legislomure it would
appear that the Seate legisiature has deliberately chosen not 0 make similar
provision for Article 64 and 65 of the Indian Limitation Act in the special stanute of
the State though Article 27 have found a corresponding place in Seetion 63(1 Hiv) of
the Act

S0 On the basis of above analysis, we cannot Infer that Article 54 and 65 will ipso
tacto hecome the part of the provisions of the Rajasthan Tenancy Act and thereby
confer rights ehd opportumities not specifically mentioned. anywhere-in the Aot
Henee, the provisions of law of fimitstion have lmited application inthe matters
pertiining 1o the tenzney law in the Suste and further the extinguishment of the right
under Article 27 of the Limitation Act will not automatically result in the sccrml of
temaney rights.

F1. Now coming to the second propesition laid by the larger bench in 1991 RRD
Page | that by adverse possession the trespassér acquires khatednri rights.

2L 1t 18 elear from the preamble and the provisions of the Rajasthan Tenancy Ac
that it is a measure of lwid refiemy intended w0 provide khutedan rights on
agriculture [and with a view to ameliomie the conditions ol the farmers and
' cultivators, Undéer the specinl Act, seotions nombly 12(2) 13, 15 19, 1892}, 193
and 194¢2) provide for confirment amd acerul of khatedur tights meaning therehy
providing wide and eh madse covernge und opportunitics.

53. Seetion 7 of the Hujasthan Tenoncy Act. 1955 provides thor State is the lsnd
owner [n respoct ol the land held by lenant directly from the State Government.
Afler resumption of jagirs and sholition of biswedar] system. the révenue land mow
fiery vests in the State Govt who is the landholder having the proprictary right
Hence, no one elao s allowed 10 have the proprietsny eight over bericultira) land. In
simple wordls. Stage js the owner of all revenue linds and for the purpose of lund
reforms, provisions have been made for conferment of the khatedars rights 1o the
tenams and sub-berlnts

4. Viewing from another angle, definition of wenuot os narraied in Section 3 sub-
clptise 45 s us unider: -

“5(43) "Tenant shall mean the person by whom rent is; or, but for & contract, express
or bmplied. would be, payable and, excep whin the contrary intention appears, shal|
inelmle —

() In'the Abu area, & permunent temant of 2 protected tenant,

(b) Ih the Ajmer sren, on ex-proprictiry tenanl of &n oceupancy tenant or &
fereditary tenant orb non-pcécupancy fesant or 4 Bhoaswami or o Kakhtkar,

(€} In the Supel area, an ex-proprietary tenant or o pakks tenant or gn ordinary
lenant,

{d) n co-tenant,

(&} o grove-holder,
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() o willage servant,
(g) o tenant holding froon a land owner
‘(h) & monigngee of tenancy rights. and
(i) n sub<tenant,

but shall not Inelide o grantee or 8 favourable rare of rent or an jaredar or thekadar
Or O [respasser.”

%5 This definition is exhatstive and specific-ally exclude (s wespasser within the
ambit of the tenant. A khatedar tenant is one of the wemants memioned in Section 14
ol the Rajusthan Tenancy Act, 1955 Soch o tenant his o right to bequeath his
Interest under Section 39 of the Tenancy Act and can minsfer his interest under
Section 41 of the same Act on conditions specified in Section 42 and 43, Flis interest
s heritable undir Section 40 as well, but it is net sufficient in law 10 make him the
owner of the property. A khatedae torant sdmigedly is:a person by whom renf LS
payable. The affect of it in law is that such a person cannet be dewmed @) be an
whiserlute o unltimited owner which Is necessary. before the right of the adverde
puaspssion can he exercised.

56. As we have o special statute W regulnte and administer various aspects of
tenancied [n thie Stite ‘we shall have to refier 10 the specific provisions:provided m
this Act. As we have afready discussed that rights of' @ tenant in agricultural
tenancics ore herilable amd transferable yet they do not constifute ownership mned
hence they ane not proprictary rights (1994 SCC (5) S621. It has sl been
conuidered earlier that the existing provisions in Hajusthon Tenancy Act do not
allow conferment of enincy rights om the bosis of adverse posse wsitan il there ks no
pieiy materin of Artigle 64 and 65 of the Indian Limitation Ace.

57, 'The: M.P. High Court in its full bench decision cited in AIR 2001 MP 268
unequivocally Inferred that ne mole other than the miodes prescribed fiar
conferment beguisition or acoral of Bhumiswami rights In the special statute can
be crepted or presumed 1o exist 50 as fo entitle even a trespasser 1o become & fenarn
by adverse passession The extating definition of & lenant given in Soction 3(41) of
the Act explicitly prohibits a trespasser 10 be-a. tenant. More importantly the land
awner in the Stmie is the State Government therefore any adverse possession ngains! |
the tenant canmmot be considered againat the trie owner. We nre in agreement with

the srguments advinced by learned sdvocate for the appellants that in matters of

ugricultural tenancies in the Ste the basic condition of sequiring fitle on the hasis

ol adverse posssssion can never be fllfilled beeate the lnnd holder'owner s the

State, We ire [onitied by the citations mentioned in 2007 (1) RRT SC 311 in thiy

regard. In these circumstances we are of the opimion that in agricultural teasncies the

law of adverse possession does ol apply i our Stale.

581t is also settfed position that when specinl st is silent on o particuler subjoct,
then apart from the peneral law, intention of the leghlature for enactment of the
pecinl law is panimount snd due consideration must be glven  the dims and

i for which spécial satute has been promulgated, In the lighe of above
scenario, applying the same principle in the case in hind, here the intention of the
legisluture = clear as tonot to give the trespakser o status of the tenant by virue of
the exclusion clause contined under Section 3(43) of the Rajasthan Tennney AcL
1955, 59, The observations arrived in para [3 to |7 of the judgment in question -
RRD 1991 pase | also make it clenr that the lesméd leeger bench was impliedly of
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the view that the possession of a trespasser during the continuance of i lease
dies not Become adverse agdinyt the lessor who s in possession by receipt of rent
Eriim ik lessee. 1t has dlso been obsorved tha in revente cases, Sinte continues o be
the owner of the Jand as lessor and the tenant in the capacity of lessee. Therelore, a
suit for declsnution by trespasser on the ground that be has soquined kharedar rights
by ndverse passession will not bind the State.

&tk In view of the facts and clrcumsanees parrated above, there can be no escape
fromi the conclusion that no mode other than the modes preweribed for conferment
pequisition or acerual of wenaney rights can be created or presumed o exist o
adsumed s 10 entitle a trespasser hoving Inferior rights to become ' land owner or a
tennnt by pdverse possesslon. The mtio of the decision of the apex Court in the gase
of *Deendayol and another Vs Rajaram’' (AR 1970 Supreme Court Page | 019) can
be safkely applicd to the |egisiative scheme underlylng the provisions of the.
Rajasthan Tenaney Act 1955 which says : d

it s ot thing L say that & fensnt who was in possession ol the tenaney holding
the time of his possession hod lest his rights in the holding but it is bnother thing 1o
say that o trespasser bad become the denant of that holding at the end of ithe

preseribed period.”

S e 61, The Rojasthan Temancy Act, 1933 is exhoustive and the principles aypilahle In

o general law that the extinguishment of the title of the rightful owper will operute as
= pood title of the wrong doer or extinguished In ivour of a troe owner is wholly allen
10 the weheme of the phave Act. _
&2, The ratic of the fufl beneh case cited In AR, 1923 Prive Council page |1¥ hos

.cf“‘. Jgi\':ﬂ edifice 10 the logal strocture that -
1)

MLimitation At §. 28 - Mere lapse of time does not transfer vight in propery — A
right of property which |s vested In one persan is not transferred by the mere lapse
of time to the person actually Tn possession.”

63, The Full Bench of the Nagpur High Court in 'Putija Ram Vi Ramu Chintoo'
reparted in AR 1940 Nagpur Page 49(F.B.) hus also observed that o fepancy cannct
he pequired by adverse passession, Bare perusal of the judgment cited in 1991 RRD
Page | elearly shows that it was pssed) on the prineiples enuncisted in AIR 1980
NP, Page 185, Tu will be in the interest of justice to mention that judgment cited in
AIR 1980 M.P. Page 183 has been overruled by the Full Bench of the same High
Conrt in the case of "State of Madhyn Pradesh Ve Balveer Singh' cited in AIR 2001
M.P. Page 268 (F.B.).

64, The forger bench of this court gmed in holding that though wiancy law is a
special enactment but It Is also part of the general law of the tund. This bench does
not conform o the views expresied by the |arger bench in this respeet, Rajasthan
Tenancy Act js u specinl statute ond &t ontwelghs the generul liw as far as the
wnancy matters re condemed. The il heneh decisipn of M.P. High Coun cited in
AR 2001 MUP. 268 fremoves all confusions in this regand: —

i wiew of the facts and circumstances aoticed hereinahove, there can be no escape
from the conclushon, that no mode ather than the modes prescrived for conferment,
sequisition or accrual of Bhumiswomi rights can_be created or presamed 1o exist or
assiined 5o as to ontitle o cultiviator or 1ller of the soil ar cven & respasser having
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inferior rights 1o become o Bhumiswam envisaged under Section 157 of the
» Code or & terant as envisaged under the Code by prescription or by sdverse
b, The rutio of the decision of the Apex Court in the case of Dindayal Vs
Rajaram (AIR 1970 8C 101%) (supra) can be safely applied 1o the legislative scheme
underlying the provisions of the Code and nature of the rights with reference to the
soil or land ds envlsoged under the Madhyn Pradesh Land Revenue Code, 1959.°

65. It is alsa evident that the lurger beneh af this court did mot consider this vital
leaue that theee fs oo provision to confer wnancy Tights n the specidl swtute snd the
spphcability of Indinn Limitation Act provisions: have also een resricled by the
leglslatire in Segtion 214 of the Act Wiwen the legislature did not inmend o' proyide
for the tenancy tights 1o the adverse possessor how can the ¢ovirts grant it and under
what provisions? The tnrmer bench though did accept the principle of the law than the
tenant has no title m the land and he is merely a lessee. In such u situation when the
lenancy richts are mot ownership dghts, how can the law ol adverse possessidn
pperates agninst the tenant who b nof 4 true owner,

66, In our humble opinion the view tken by the lnrger bench ol this court s
erroncous und does mot stand to the lepul scruting, it has some innate contradictions
af law points which create more confusion than clarity.

A7, So as per the discussion given ahove, two propositions created by the leamed
Larger Beneh in' 1991 RRD Page | have not considensd the imponant legal points as
., enumernted above. So in the eves of the law, the concept created by . lenmed lairger
© benchin 1991 RRID Page | has become no longer a pood law,

_.. | 68, Much reliance has been placed by the: learned counsel for respondent and ledned
qﬁ‘ armicus curlaeis) o the judgments pronpunced in eltations “Shei Khuman Mal Ve
Shri Rhert' RBJ 99401 Page 30 and 'Snit. Anup Kbnwar and Ors. Ve Smt Prem
Kanwair ond ors. 2008 BRT (2) Page 794, In these cases it has been argued by the
learned coumsel for respondents and armieus urinels) thit the Hon'ble High Coun
bes explicitly ruled that an pdverse possedunr can bring o suit under-Section 88 of the
Rajasthin Tenaney Act for declartion of his temaney rights unless:such rights are
prohibited by law,

69, We have respectfully gone through these judgments:. Cipe of the cases was
relared 1o agricultural tenancy belonging w0 a member of scheddled custe, The
Hon'hle High Court i this case has held that it Ts well settled propesition of law that
Sinte is the owner of land and Khaedari rights can be granted only under the
provisions of Rajasthon Tenaney Act bt one has 1o justify that his possession over
the tand is in aceordance with law.

70, Tt seoms; that rthe dssue of limitation for clpiming the rights on the basis of
adverse passession has not been given in the stitute nor is there any provision in
Rajasthan Teraney Act to confor Khatediri rights to an sdverse possessor, wad nol
specifically agitoted before the Hon'ble High Cowrt. Perbaps this was plso not
brought to the notice of the Hon'ble High Court that when the true awiter of the land
i the State how con the sdverie posscision pgainst o tenant, be construed as sdverse
possgszion agoinst the truc owner: 1t further appears that, this issue was also nor
raised ond adjudicared before the Hon'ble bench that Rajesthan Terancy Act i€ o
specinl lat enocted as & measure of land refoim whereln there s no provision to

confier khatednri righs merely on the basis ol ndvense possession ur/l-iﬁnn
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emuivatent provisien of Article 64 amd 65 of the Indian Limiation Act in the
Rajasthan Tenancy Act,

In such circumstonees the intedtion of the legislature 5 to e seen thal
whether the legislature deliberately chose not 10 provide for such conferment of
Hghts. The Hon'ble High Count in its obove quoted judgment [1994 (1) RBJ Page
50] has beld:-—

M eeamidire 30, Seiction 88§ of the Act wdar which the present suli has been Med
clearly envisages that by adverse passession the trespasser acquines Khitedari rights
provided thut the sequisition of khatedari s not specifically prohibited by law,

which mesns that IF i person claiming 10 have acquired kKhatedan rights by adverse
pessession was put in or had obtained possession of the lani in contravention af by

provisions of law prohibiting or invalidating the trenssction which hos cocasioned
such sdverse possession or I any such provision of any State wes thorobhy”
cirgumvented will mot be entitled to acquire kKhatednri rights umless he shows that
right by wity ofadverse possession is |ustifled and nat otherwise prohitiied in law,"

71, With all humility this bench feels that the real issue pert:Aining to copferment
of khutedari rights entirely on the busis of adverse possession in the background of
the provisions mentioned in the specinl statute wis not at all mised and adjudicated
hefore the Hon'ble High Court. Hom'ble Apex Court in judgment cited at (1994) §
SOC Page 562 has held thal : —

"tenamicy rights &re net prepriemry rights, therefore, law of adverse possession does
nm apply 1o the agriculwral holdings in the Stake ™

Mnru 30 becuse Tenancy Agt is o special Act legisinted as o measure of nd
reformi and it does not provide such comlerment, it s also very pertinent fo refer
hers the words used in the preamble of Rujasthan Tenancy Agt.

"An Act 1o consolidute and amend the liw reldting to tenancies of agricuttural lands,
and o provide forocertain measores of land” reforms and matlers conmected
therewith.”

T2 In ihits wary if tenancy rights are conferred on the basis of adverse possession by
the courts when there i no provision in this special Aet i will be aguinst the basic
stritture and scherne of the statute. The Act was leginlated 1o peovide permanent
relief 1o the pessamiry. This Adt, 85 measure of lind reform was put in- the ninth
schedule of the Constitution as a safeguard measure In such o case |1 sdverse
possession i made o bosis of confermont of khatedard Hghtd 1t will be o retrogride
step 1 fand reforms.

71, In these circumstances, this bench is of the oplilon that infricaie fssues Invalved
in thix concept with regard 10-the pravisions of conferment of khatedart righis 1o an
adverse possessor were not mised and adjudieated before the Honble High Coun. In
these cases frsue of conferment of khntednr rights on the basis ol Article 64 and 65
of the Indian Limimtion Act and allied grounds were net in focus before the Hon'ble
High Court, Therefore; the above ciations do not apply substantially on the case in
hand.

74, However even if for the sake of arpwments, we assume that the law of adverie
pessesslon is applicable to the provisiony of the Raiasthan Tenancy Act, 1955

s it
gintrnT (T )




10
khatedari right can be given under sakd Act on the ground of udvierse possession,
thien oo we need 1o Jook at the view cited in apex Cotrt's judzment in the case of

e Hemaji Vaghaji Joo Va lihikhabhoi Khengarbhai Horfjan reported in AIR 2009
Supreme Court Page 103 wherein it has been held:-

Maw of adverse possession which ousts an owner on the basis of inaction within
limitation is irrational, Wegical and whelly disproportionate, The liw as it exists s
extremely harsh for the truc owsner and 3 windfall for n.dishonest persan who had
illegally mken possession O the priperty of the true owner.

The land ought nat 1o benefit & person who in u clandestine manner takes possession
af the property af the owner in contravention of law. This It substance wottld mesn
that the law glves seal af opproval 1o the illegal action or activitics of o pank
trespasser or who hnd wrongly taken posssssion of the property of th true awner,”

75, I thie Tight of the above discussions arpuments advienced by the leamed ™
counsicls, supporting the conclusion of the judgment cited in 1991 RRD Page 1 pnd
ather rulings cited by them do not suppart them In the peculiar and distinguishable
fits of the present case.

76, Further, it Is undisputed and atcepted by all the leamed counsels arguing In this
case, et the Boattd of Revenue has no legislative power 1o [y down a new law,
/T_E1 Hon'hle Supreme Court in the case of “Santhi Devi V. Prasanng and ors., cited in
2 © AIR 2010 Supreme Court Page 2777 (supra) has beld that courts have no power 1o
- legislate.

77, in view of what has been discussed ahove and the lepal precedence this beneh
* answers the questions ralsed by the referring DB, in the following monner: —
/(1) Whether the Larger Bench in'its judgment ‘Baggn Ve Serdndra Singh’ as
reported i 1991 RRD Page 1 has Inid down a good lpw by providing for
conferment/acquisition of khittedari fight on a trespasser on the basis of “ndverse
posiession’ vis-o-vis the provision of the Rajasthun Tensncy Act ol 1955 as a
meastre of land reform?

Answer — 0 the view of this benih the Larger Bench In ite judgment Bagen Vs.
Surendra’ Singh' #s reporied i 199) RRD Page | hus not faid down a good law
because the Rajasthan Tenancy Act does notihaye nny provision fo confer tehincy
rights fo the sdverse possessor, This bench also Infers that providing tenancy rights
lo the sdverse possedsor is 4 retreating-step with vegard 5o land reforms and such g
conferment of tenancy rights Is agninst the hasic spirit af this special legislation.

(2) Whither extinguithment of tenancy right under Section 8311 ){i] of the Aot of 1955
croated khatedar] fight in trespasser on the bagk of adverse possession?

Answer- Iy the oplnlon of this bench extinguishment of tenancy rights create no
Khintedari righty in the trespasser on the basis of adverse possession.

(3} Whether the Board of Revenue has lagislalive power to fy down 3 naw lnw for prant

of Whatedar right in addition to and aver and above what is provided undes the Act, 24
has besn dang by the Lange) Bench of this Court in 1991 RRD Pags 17

Answer — In the opinion of this bench the Board of Revenue ol have
legistutive power b0 lay down & new law for gront of kKhatedsri rights. =
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(4] Whether the judgment of the Larger Banch a5 reported In 1991 RRAD Page 1 should be
risvaked/annutlad In light of the provision of the Act of 1555 and 1 the judgment of the
 Hon'ble Soprama Caurt of Indla as reportied In ALW 2008 {1] AJ-Page 1101
Amswer :— In the apinion of this bengh the judgment of Targer beneh in Bagga Ve
Surendra Singh ns veported In 1991 RRD Page | being nota good law, désenves fo
e set aside.

78, Before parting with the case we would like 1o convey our gratitude to all the
purticipating members of the bir who have assisted us fn rendering this Judgment.

79, Since we hove answered the questions referred to us, the matter may now be
placed before the concertied beneh for deciston ol the appeal in hecordance with
law. '

Pronounded In apén eour.”
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SB Civil Petition Mo 13043 of 2015 ¥ held [ 8 fF = Rajesthan Tenancy
Act, 1955 - Section 88- Khntedari rights can not be conferred o the busis of adverse
. possession. 1t 15 also abserved that in 201 | RRD 508 the Full Bench of the Boaed of
_‘thnut held that no khatedari right con be awarded on the basis of adverse
/ passession. The said proposition has further been peiterated by the Hon'ble Larger
Bench of the Rajasthan High Court vide judgment doted 15-07-2015, in the ease of
Tara Va. State of Rajasthan. After pertising the finding given by the feamed Boand
af Revenué and apon the fact that land in question was purchosed by Respondent
No. 4 by registered sale- deed dated 5,4, 1962 and on same day possession wis ke
by the defendant, e error has been committed by the leamed Boand of Revenue 1o
set aside the judgement of the leamed Revenue Appellate  Awthority-ctim-
Setilement Officer dated 19072001 Therelote, the Instant Wit Petition is hereby
dismissed . Wear petition dismissed."

foofa @ wel & B0 W 6 7 7 W et § [ Y 6. The loamned

Counsel for the petitioners submits that Revenpe Appellnte Authority bllowed the
Appeal filed by thie appellants on the ground of sdverse possession, bul the learned
Baard of Revente quashed and sit aside the finding of adverse possession and held
{hat Revente Appellate Authority. his committed an grave ermoe white allowing the.

Appenl on the growmd of adverse pssession in view of the judiement reported in
1081 RRD 549 and reported in 1985 RRD 648 in which jt has been held that once
permissive passession has heen pleaded thien no decree can be passed bn the hasks ol
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adverse possession. It is alvo bserved thist in 2011 RID 508 the Full Bench of

the Bawrd of Revenue held that no Khavedri rights can be awarded on the basis of
pilverse possession. The sald proposition has further been néiteraied by the Hon'ble
Larger Hench of the Rajasthan High Court vide judgement dated 15.7.2015, in the
case of Tara Vs: State of Rajasthan.
7. Afier perusing the finding given by thit leamed Board of Revenue and upor the
fact that fand in question wis purchased by Respondent No, 4 by realstered sale-
deed doted 84,1962 and on same day podsession was taken by the defendant no
error has been commited by the leamed Revenue Appellate Authority-cum-
Settlement Officer dated 19.7.2001_ Therefore, the Insmnt Writ Petition is hereby
dismisset,
wit stfsnew 0 weE = R anedls 2018 W

a8 HiEee ey e e gETE oS e S
o Fety snfe Rl /@i q808 /2001 SEAQ & RO A heid
fam & fif  Appeal Decnse TA/ 4896720017 Udaipur,

Mohan tal Sukhadin University Udaipier throtgh Shel Mohan ol Sharmy, Registrar,

Mohan Lal Sukhadia University, Udsipur Tehsil Girva Dist, Udalpur — Appellaoy
I Versus
| Chengram son 6f Onkor Lol Dangl resident of Nokho Tehsil Girva Disn. Udaipur &
(e, = Wespopdents

(8. Shrl Sanjay Kurmar, Member, Shri Vilay Kumar Saal. Member

Rajasthan Tenancy Act, 1955- Section #8- Khatedari rights cannol be acquired on
agticultueal land on the busis of ndverse posscusion. In toto the trial court { Assistun
Collector) | Headquarters) Udaipur vight ly came to the conclusion afier an jusleiwise
Juehgmient that thie present respandents { prlaintf(Fs) had failed 1o prove their case The
loamed Simlement Officer-cum-Revenue Appellate  Awthority, Udaipar on the
speciuns ground of adverse possession has reversed the Judgement of the trial court
which as mentioned I8 contrury to law snd facts and also contrary 1o the mtion in
mling af the Full Bench of his Hon'ble Count amd susequent judgment, Therefar , in
view ‘of the discussior. this present second appeal -d'l:l!ﬂf'l.*l::-;. v allowed. Appes
allowed” i & v v 5 o Taes & 5 " S As per 1981 RRD 549

and 1945 RRD 648, it is clear that once perthissi-ble possession has been pleated
then no decree can be passed on the basis of adverie possession. [n 2011 RRD508,

thi ratio by the Full Bench of the Honble Board of Revenue has suecinetly held that
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oo khatedari vights can be awanded on the basis of dverse possession, This
position has further been reiteeatod recently by the Hon'ble Larger Bench of e
Rajasthan Hish Court vide jodsment dated 15.7.2015 given in Tom Vs Stile of
Rajasthan and other ¢onnected case whereln it has also been held thar adverse
passession confers no khatoduri rights on a person. IF we. study the impugned
judgmient passed by the learmed settlement  Qlficer-cum-Revenue  Appellue
authority, Udsipur it is absolutely clear that while reversing the judgment of the
winl court. the learned Settlemont Officer-cum-Revenue-Appel-late  Authority,
Udnipur has comee o the conclusion that the present respondents have sequined
adverse possession on the land concerned, thercfore. khatiedari rights have beeg
given 1o the presamt respondents, It is absalutely clear from the plaimt. sses frumed
thil adverse possession was never the contention of the present respondimts befor

the tria] court. their case was bused on permissive possession, Therefore, the leathied
Settlement Officer-cum-Revenue Appellae Authority. Udalpur his come to the
ahsalutely wrong conclusion that an the basis of adverse posses-sion khatednrn rights
he glven & the respondents. Also, the view tken by the leamed Seltlement Offiver-
curr-Revenue Appellaie suthority, Udaipar is contrary 10 e ratio of the Full Bench
| judgment of this court pussed In 2011 RRD 508 which has been reiteruted in the
recent Lorger Beneh' judgment of Tam Ve State of Rajasthan and other appeals
passed by Honible Rajasthan High Court. 1t 19 also clear that as per Sectlon 92 of the
Indian Evidence Act once the documerit has boen ad=mived wnd proved before o
competent court, then no ol evitenee can be tlen agalnst such document. The
sile deed which wis effected I favour of the present appellants in view of Section

92 of the Indian Evidence Act does not suffer fram any infirmity. The case ol the
present respondents hifire the trial conrt was based on a patid wWhich was never
produced befors the winl court 1f we read Exhibit-6 carefully we find nn evidence
thist pisssession of the disputed land wis handed over (o the present réspondents: The
case of the present respondents before the trinl court was based on thelr acquiring a
puitta of the land in question which however was never produced before the trial
court The contenthon 'of the learned counse] for the respondents was algo that in
view of the fact that the considera-tion of the pata was below R, 1007, therefore,
ni registeration af the panel was applicabie in the present case. We find that the
concerned patia throigh which the plaintiffs claim their right was pol even produced
Belore the trial court. Ex-hibit-6 no where mentions thay the possession of the said
tand was handed over to the respondents. In toto the trial courd { Assistant Collectord
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(Headgquariers) Udaipur rightly came 1o the concluslon ifter an Issuewisg

judgment thit the present pespondents (plnintiffs) hud fiiled to prove their case, The
learned Seitlement Officer-cum-Revenue  Appellate Authiority, Udnipar on the
specions ground of adverse possession has reversed the judgment of the trinl cour
which as mentioned abave & contrary 1o kiw and ficts and blso contrary to the mtin
in ‘rufing of the Full Bench of this Hun'ble Court and sibsequent judgment.
Theretore, in view of the discossicn above. this present second appeal deserves to e
alfowed, Fullowing orders are passed. Thits appen] under Seetion 224 of the At s
hereby alfowed. The mmpugned judumentidicres passed by the lesrned Seiilament
Officer<um-Revenue Aﬁpl:llr_d: Authority. Ldaipur dated 19.7.2001 & hershy
Quastied. The judgmentidecroe. passed by Assistamt  Collector { Heatlguariers )
Ulelaipur clited 31,11,2000 |s wpheld, The record e sent forthwith,
Pronounced.
Wl sfeie  gR wEe wun RiEi arard 2012 U9 e §
Petition for special lsave o Appeal(C) NO. 28034 of 2011( Arising out of CT
8038 of 2010) Fvig Rem 30082011 A heid 5m & 5 {imiaion Act
1963 - Articles 64 & 65 - Suit for declarstion on the ground of sdverse posseision -
Polige department was trying to srab the land of the defendant - sult dismissed-
courter clnim of defendants decreed <«Govt. shotild prolect the property of 4 vitisen-
Property recorded in the name of defendunts i the reveniie resords- Concurment
findings- Right 1o property. is not only o contititional or statitery: right but also
I human riight - law of adyerse possesion is required 1o be looked nfresh- Held, SLP is
linble to be dismissed with costof RS, S0000%~ *
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