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e @™ (Unjust enrichment STgfd Haeid ) B B A TS
T W o Gedl | AEg e 9 e 4 SBCWP No.
5423/2017 (D/d 22-01-2026) Pani Devi and Ors. v/s Board of Revenue
&1 IR AT 9 9 UPKR 8-

“9—The Hon’ble Supreme Court in State of Orissa and Ors. Vs
Brundaban Sharma and Ors 1995 Supp(3) SCC -249, wherein it has

been held that a non-est order confers no title and can be questioned at

any stage. The relevant paragraph is reproduced here:-

mm%m
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“18. Under these Circumstances it cannot be said that the Board of
Revenue excercised the power under section 38 B after an unreasonable
lapse of time, though from the date of the grant of patta by the Tehsildar
is of 27 years. It is true that from the date of alleged grant of patta 27
years did pass. But its authenticity and correctness was shrouded with
suspicious features. The records of the Tehsildar were destroyed. Who is
to get the benefit? Who was responsible for it? The reasons are not far
to seek. They are self evident. So We held that the exercise of the
rivisional power under section 38B by the Board of Revenue was legal
and valid and it braked no delay, after it had come to the Board’s
knowledge. That apart as held by the Board of Revenue the order passed
by the Tehsildar without confirmation by the Board of Revenue is non
est. A non est order is a void order and it confers no title and its validity
can be questioned or invalidity be set up in any proceeding or at any

stage”.

"10- The Hon’ble Supreme Court in Sushil Kumar Mehta vs Govind
Ram Bohra (Dead) through his LRs, (1990)1 SCC 193, wherein the

N\, court exclusively explained the distinction between decrees passed by
&\courts of competent jurisdiction and those rendered without inherent

N fjurisdiction, and held that a decree of nullity does not operate as res

judicata. The relevant paragraph is reproduced herein below:-

“326. Thus It is settled law that normally a decree passed by a court
of competent jurisdiction, after adjudication on merits of the rights of
the parties, operates as res-judicata in a subsequent suit or proceedings
and binds the parties or the persons claiming right, title or interest from
the parties. Its validity should be assailed only in an appeal or revision
as the case may be, In Subsequent proceedings its validity cannot be
questioned. A decree passed by a court without jurisdiction over the
subject matter or on other grounds which goes to the root of its exercise
or jurisdiction, lacks inherent jurisdiction. It is a coram non judice. A
decree passed by such a court is a nullity and is non est. Its validity can

be setup whenever it is sought to be enforced or is acted upon as a

v P
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foundation for a right, even at the stage of execution or in collateral
strikes at the authority of the court to pass a decree which cannot be
cured by consent or waiver of the party. If the court has the jurisdiction
but there is defect in its exercise which does not go to the root of its
authority, such a defect like pecuniary or territorial could be waired by
the party. They could be corrected by way of appropriate plea at its
inception or in appellate or rivisional forums, provided law permits. The
doctrine of res judicata under section 11 CPC is founded on public
policy...... Therefore doctrine of res judicata does not apply to a case of
decree of nullity. If the court inherently lacks jurisdiction consent cannot
confer jurisdiction. Where certain statutory rights in a welfare legislation
are created, The doctrine of waiver also does not apply to a case of
decree. Where the court inherently lacks jurisdiction.

"11- This Court observes that Sub Section 2 of section 19 of the
Rajasthan Tenancy Act 1955 unequivocally rests the exclusive
jurisdiction to declare and recognise accrual of khatedari rights and the
consequential mutation of land solely in the Assistant Collector having

jurisdiction, and consequently, any mutation affected by the Gram

= o\ Panchayat is without authority of law and void ab initio.

2- This court finds no merit in the petitioners contention that the
arned Board of Revenue in revision petition (Annexure- 7) and learned
Additional Commissioner in second appeal (Annexure-5) erred in not
adverting to the delay of 43 years in questioning the mutation entries.
The mutation in question was affected by the Gram Panchayat in clear
contravention of section 19 of the Act of 1955, which unequivocally
vests exclusive jurisdiction to record mutation in the Assistant Collector.
An act done by an authority lacking inherent jurisdiction is void ab
‘nitio and non est in the eye of the law. Consequently the bar of
limitation has no application to such an action as void order can be
challenged at any stage. In view of the settled principle laid down by the
Hon’ble Supreme court the plea of delay raised on behalf of the

petitioners is whollay misconceived and cannot be sustained”.
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