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WA H Tl Y8 J2 & il WeAld ¥ dedrT fdhar gam & | faareswa
A TR 7 U Y3 & MUY §SanT o d1e] Alg-Tollel <1 T8 & |
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TU UF gphle] AEg F U By €| I§ Pl Wal © &b quYy uF qaial
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el A8l 8 WR U BT diaddy ufrarel J XORLT 319+ ATH HRdT <l 8 |
I I b Hag H IR AR T A TRIE B off I/H | &l el
SEIE RCIR RIS S A ARG e

16. YAl R I8 Sifdaadr ardl &1 989 Gl TS | R 989 fag aral
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TSI STRTS W] AT 188 /2 bl 04 dral HISI ATAYRT dAI
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SE|
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gl HIGTY 99 Saaned gH A gidl &/
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U3 @1 19978 §Id & 98 uld @ @y 65 uivar
BT WG TTBY AT E STl & T 9T dor &
wgFT favg gRare & S7eriT 8 i &/

4. [6g 13 9 371 wyaT feg aRarw & wala @ o
YT favg GRaIe siftac § o T &/

5. 1875 130 4 wyad [evg GNGIR & v Vb GOV
Red & SITEnv gv gebar 4 qe ved &/

6. 1875 13 4 WYaT 87 NIV & v Vb §Y ¥
ReT & Frr—arel 9T ¥q qol 4 4 Vear 4 qel
Ve &/

7. @75 3 9 wyad favg gRary 13fer grer wford s
g/ 1781 avgl @ FIvT 19w H wgad ey aRkarv
BT GoTT TE BT T FHAT E
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& T& &7 @) RfT 7 gRary & 3a @I VieT &g
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FeoaT I BT FHeT T GG 8§ FBR B
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vEd &/
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TG FH f [MToTT @vareyY gerd &) T &
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fe=g gRRare @) 781 Vel &/
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1875 FYFT UGN P THAY SPIS ST JIET GoId
Vel &/
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Ul H 914l U9 ufdardl | 01—-04 @ g Wgad URaR & Hed g
Eﬁaﬁﬁﬁ?ﬁrwmmsﬁf%ﬁ%‘lwﬁﬁsm AORT IR
H U AR fHar € b ardl vd ufoardl J@m 01-04 & g 8 &
HROT T 25 STRIIHR AfAFRM—1956 ¥ 2MRAT 814 2 | aral Ua ufcrardl
AR 01—-04 & Yol TG, & IR Tl G 3MG | Aol YF 3G & aral
Td gfcraral T 01—04 Sig=<l aIRA & | A1l 8 39 ey § #s gF
doT WSy —01 Td YR Y3 R YlSecg—02 §RI Udd Aed d dral
Td ufard] | 01—-04 & g WYad uRaR & WS B & dR H
EAHTAT U fhaT 2|

TRl ¥ YfceTel AT 06—09 gIRT dTal Qg Ufcrardl vm 01—04 & fawg
AYad YRAR & AaY B & dR | DIy W@US gl fbal 2 | |l & aral
Td Ufcrarar | 01—04 & doll Y Mg & aIRG el 8 & Haeg H Blg
AeY Hd WA el By B | 5 UPR 9 Hey H yfarsl gRT uRga
TAT8l & TABAT 9 AIed UfTURIEU & S1dalidhd d Sd 2l & &b aral
Td Gfardl |1 01—04 & g Ggad URAR & Ha B & IR H Bl
Ry g W wea e fHar 2

9 UBR d1<T Ud gRaral A1 01-04 & g Wgad URAR & Ha &
@ IR F T g FORT WRGA fHA S T e aRgd HY dq7 wfiard
AT 06—09 NI W Wed T8l HRA dell Ufardl gRI UK a8l &
SABAMT UG |ied & UluNiersr H§ ardl Ug yfadral Sr 01—04 & 2,
HIFT GRAR & TS B & IR H Dls fREEHY JfWHAT We 81
M @ MR TR IrdT Ud yfaard] S 01-04 & fRvg AYad uRaR &
A A S S Yol BiaT © 1 3fa: 37d UHRoT H ardl Ud Hferdral
AT 01—04 & &g WIT UNIR & FaR A+ & Ueard faaned IRToll
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T &/
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ToT @1 FqIT 1IVTT F 96T §19 ¥ FIST wata
SV feg @1 Yg® wula &t 8/ SuviaT g
gRRIIT 5w 3597 9T & 1 §9 ReIld 7 feg
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It 1875 @ g% \aid T ST & ) 3V
g7 Refqd d  fviga @ SaviEar
SIEITT—1956 & I &I ¥ qd Geidl & G
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grarsar 875 @ Yge dafa 9T orar &

4. [ fa=5 @1 grsT 9gd w9ia & I 185 &IRT
397 g7, 397 §F @ T (G917), 397 §F & §F
# g (917) &7 @ Rerfa 4 smaeas &7
ETTYTT YT ST &)

5. 34l Ieg & 9iT Ugd wglad 4 99 feg &1
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T ¥ & Jfar fAfed veaar &

6. 185 SavIfgaEN (Fele) STaH—2005 FIRT
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T ¥ & sfare fAfea vad &

25.f3=g fafr # weal¥er Hufd # Uge JRml, Ry 9gad uRdR & bl
e B WA |Ufd, 2= Ggad URIR & el Aag &1 yqsh |ufd
Td Ugeh Huld | IS 3 9 fawg §gad uRaR & [HdAT SR gRT %y
@ TS [URT AAS BT 2| FEaIda! Jufd & gad Fheddl & [+
FTIT B B
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ST YF 377G, & IR aTdl Ud Uferard] wm 01-04 | 39 UHR Sad
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& gTard faarfed RSN & AsaIf¥aT 9ufd 89 & IR # faveiyor faar
ST JMUfET B | 99 Ugd YA # fag fafy & dgd Hduem wged
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=197 7T 8/

4. I875 fafer 4 weend®l wuld ¥ gwy ydor & ol
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6. 1875 131 4 @e<iad! 4 His HE<rI® 191 1341577
BVGT 3T BV BT SN 78] BV Thdl &/
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fFITSTT TF 1= HEGTIBI & I THT el Ib]
wala @ Tid YT Y EHT &I J1r idr 8/
8 f&< [Afr 4 wesndd! wuld ¥ s Healad &1
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3= HESIIHl Hl WEHl @ 197 HIF fAfw
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T TESIISl FT fevwdr 9@ ol &/ S TBIY
WESTIP! Wald § WEGTI® b 5TH UV W TESIIH!
P fevelr ¢ Grar &/ 39 B TEead! dald 4
fvft f weerg®d @1 fevwr fAffaa T8 &lav
WESII®] 4 Wawl & s+ g §S+ U¥ gRaldd grar
YETT 8/

11. 1875 13fer 4 wearid®! @ula 4 [ V% @EeIIF
GRT 397 PN,/ EF T UV FiHl T
WERTIH] P UET H FHIT SIEBIY ForT FIAT Il &/

12. 8% 13fr 4 we<id@) fafr g gfora Farg 8
[&78] wawIl & GIRT 3199 4 WEQIAB! Bl Ford
T BT & wahar &/

13. 187 1A 4 weenddl ¥ e G 74 e e
o7 Whd &/
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14. 187 1A 4 weandel 4 &4 g&y Gav & 78]
I @ ReIfa § Feqidd! & 3id @&l ¥e &g TS
FINT T3 T&v SISy TEII®! Bl 317 @17 T
wHar &/

29. UHRYT # a1l Td Yfaara] 6T 01—04 & f2g ¥gad URAR & HawT 8
@ R H AT g FORT URGA B S 9 e FRgd e qei fcrara
AT 06—09 ERT W e T8l $HR T Ulardl gRT UKId Td18l &
EAHAT Ud 1&g & UfURIeor § 91T U9 yfiardl 6@ 01-04 & 2
FYFT IRIR & TS BN & dR ¥ Pls [REEHY JTHAT WL 81
M @ MR W d14] U9 Ufars] 6= 01-04 & 25 Wgad URaR @&
AEI {ET ST I Ueild 8IaT & | 37 dral Ud Ufcrardl §&ar 01—04 &
THh B f2g 9gad URIR & FeRI BIF @ IMUR W dral g Yfard] v
01—04 IHKI WERIAD! ¥ HBEAD B WE T |

30. YOI H fE=g gad URAR ToIl FEIRId! DI gebls T Haferd geblg gRT
gTRd g wgad uRaR wafd g Fealf¥e! Hufd & Hheur / SaeRon
D FASH & eEd fBvg Wgad URAR & JREIT /bl DI fHdT Bl
HBEHT /TR Bl FHSHT Maeas = | ffg Afyy & dga g dygad
IRAR & Tl B B B Rfy 74 TeR T 31 T8 8-

1. SV foar Sfifaq & @l [aar feg wgaa aikar
BT Bl /T I 8

2. 3TV [ar Sfda 7E1 & al aiRarv &r ants wea
8% YT gRar &1 &l 77 ST 8/

3 V% gEq feg WYFd GRGIY FHIE H 3H
BIc-8Ie] 167 WYTFT TINaIR & TGAT 3PS
wHIled & Wil &/ §7 gy leg wYad
gRI &I TIY FDBIE & JIH—GIH FHil &

THd 8/

4. 18 WYFT GRarw &1 dal Gv 7 eyl o
farre Rufa vaar &/ e dgad arRar @1
Bl B TYFT GRGIY & TG W Hellg HIANT
PV TYFT TR & FFET B forHeret gl &/

31. URVT H fovg §gad uRaR & JRIAT/Hdl B HABI DI AASTH & U
o fag Ay uRaR & JRaaT/dal & UIIGR Ud Fafd & 3faor &l
TN BT HBSIAT / IRV DI FHSAT ATAID o | 25 Ggad URAR
P Dl D UNMIDR P Fbod-T /ITURN & {1 3P 3T g:—

1. 1875 1A &I sigAa gRReIfaar @ SifaReT feg
fafer 4 @y fe=g givar @1 @l 1947 AEerad] &)
Wﬁwﬁﬁwﬁwmﬁwm
g/

2 [ fAfer 4 wya fa=g GRare &7 @l 1§77 Hearas!

Pl "EHId @ HESNIB! wala &l e 13 FIT
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o ITUITHIcH— 19fEIF STaeIHarey |
° WQ}C—W?@WJ/
o A~ Ul BT BF/
3 g ffr 4 wyaT feg aRarw &1 &af &rT o
1afer T SIgHET SFT GRIRRIIGTl & Saild [ T
TV W TH TERIIE I &I &

32. UR0T ¥ g §gad URAR & qRaAT / Hdl &1 AHT DI FHsH & T
@ 25 dgad URIR & JRIAT /bl & AMIIh AEaID b Fag H
IR Ud FUfd & 3faRoT &l AfFIAT Bl Hehod=T /TR DI THSAT
AMAeTH T | 25 HYad URaR & Hdl & UIHHR DI HhodT / SaeRon
EA RS RCICEE R CUC RS

1. fewg [afr 4 wyaT feg uiarw &1 &al 1T e
fafer grT SIgET BFT GRNEIIATl & Siaid H wHT
WEGIIE, Tle Weerdd FilerT & I TS,
[v9er v8d 8V fevg Wodd UGN &1 wyld BT SavoT
Y GHTT &/

2 @ fAfr 4 wgaa fag gharw &1 &al givT 8
fafer T SgHT GFT URNYIGT @& Sidia 8
WYFT GNGIY BT FGIT F 1FT T SV H FH
WEGIIE, a8 WEGII® §lleiT & AT AT W
fvdsr 8T §Y a9 §1d & )

3 187 fAfr 4 wgad fewg URare & &al & srgareeifa
7 GgFT B gRaw @ FRgar, aves ERT A
fafer grvr STgAT GaT GRRIIaGIl & Sidia e
HYFT GGy &1 FGId & 1T T SN H wH
WEGIIE, T8 Wearg® e & I TI&er, &
fvger ved §v e 8ld &/

33. U0 ¥ fa=g Wgad URIR &1 Hufd H &l & SEBR &I IfGIROT A
UHRYl & Al BT fAeelvor fhar S aruferd g | ueRor H ufdarel |
01 & fEvg 9gad URAR & Hal 81 & IR H drdl gRI AR Ud (b
S @ A1eg U DR AT Uldral G&A1 06—09 §RT WK WS 8] bR
AT Gferdra! gRT Ud T8l & SAhH Ud H1ed & UTuRieror § gfara!
A= 01 & feg 9Yaad URIR @& Hdl 8 & N H B3 [RIETEHU
BT T Bl B & AR IR Ufara] F&1 01 & g FYad IRIR
& Dl AT ST I Ul BT & | 39 IR WR Aol Y 3ATg. DI U+
qIREIRG SHhTs & el AT ST ST Udid 8idm 2 |

34. YRV ¥ fEvg Yo URAR @& GREAT /bl bl bl TSR vd Hufd
P AR DI AfFTAT BT Hhou=T /AR Bl THSH & IIATd TEGTID
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ERT WEal¥e! AUl # 30 2Ry & =i+ g AaRUT dofl ARl &g
Jaegd URRARRIT & HaheddT / JqERT Bl AHSHT AL ¢ | 25,
HIHT URAR & dadll ® UNIBR Bl Fhoudl /AR & 4 ATaeddh
AT T—
1. 1875 Afer ¥ G fe=g yRarw &7 &l [§77 Heardd!
F WeHlad » Weandsl wold @l feg [@fr gRT
g—
o ITyIaHIct— [3f8% TaeIEaref |
° @_3’7@72}—177%6’773%7?5’7276/

o gHff— T GGG £F/

35. 9]V H RIS §RT Aualdd! dufd d o+ R & A smavadmar
@ d8d URIR & oM TG U B SAM ERT D IAARIT DI
HH T / JITIRON BT FHSH & UL Aeadd gRI I8ci¥d! |ufa H
U TR & I9T §IRT SAR0T AT JATROT B a1 [ magaamar &
HABIAT / RN D FHSIT AaWH 7 | ferg Hgad IRAR & &l &
UIpR B AheuT /TR & [+ ad JqId 8:—

1. 1875 [3fEr 4 Y& [675 GINGIY &7 &l 197 T8cTI%]
P HEHld P HESNAB! HIId Bl e [ G
SIFHT GRIRIIT] T2 ST Ier—131e% STaeadhare!
STV BV BT &/

2 VESII®! @9ld @ [@fd sraeadard Savor a5
@I 8 WEIAB! WA G IINET TRIBI FGT
wpe B GRRIITIT a7 811 3aed® &/

3 WEGIIB! Wt &l [Afw sgeasared Sav 139
G 89 WYFT lewg YNGR @1 Pl @ STERT
13d%qf gey & FHT &I SITeIF &

4. WESIIB] W9l &l fAfeE sraeaaard siav &9
T &G AR U9 HIld & SR W HIT Flawer
XTI @7 Jldag T EIT SaIF &/

36. USRI ¥ WEAD g1 WEalIs! Huld # U By & At smaegear
@ T8d URIR & oM BG WU DI AN gRI D AR Dl
HHSUAT / AR DI AHSHT AP & | 39 Fae § AT =TTl
gRT GfaUIfed e il gerdl & gRI ¥ealid gRT Hgaldd! Hufd
ﬁaﬁ%@a%éﬁmmwﬁawa%w%—gwﬁzﬁwaﬁ
AT / SR B ARAT B TS & | 59 Tl § {B Asdyul T
T{E’Fﬁ ERT @I TS fISFHT BT IR UHRoT H URiNe 2| 59 Hag H
AR JATIUQY Sod ARTAT §RT 2004 (4) ALD 745 I3 Chanumuri

Subhaveni And Ors. vs Sappa Srinivasa Rao H fadie 25.03.2004 B AT T
o § FEed gRT Agaidel §uld § o R & fafde srawgdmdn

P T WRAOR B @gna%grew%vae;}iﬁggm LR SR
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HHeUHT / TR & FaeT | Ada=1 &1 & | Ra urifiies 0RT &1 SgRvr
for yeR 28—

In the decision referred in Sri Krishn Das v. Nathu Ram,
(supra), the Privy Council while dealing with the alienation
by father of joint family property and a suit to set aside such
alienation, held :

"The statement that, "where a father has sold ancestral
property for the discharge of his debts, if the application of
the bulk of the proceeds is accounted for the fact that a
small part is not accounted for will not invalidate the sale,"
although in itself a correct statement of the law, is not a
complete statement of the law, a sale will not necessarily be
invalidated wherever the part of the consideration not
accounted for cannot be described as small.
The true question which falls to be answered in such cases
is whether the sale itself was one which was justified by
legal necessity. This is the point of view from which the
matter should be approached.
Where the sale has been held to be justified, but there is no
evidence as to the application of a portion of the
consideration, -a presumption arises that it has been
expended for proper purposes and for the benefit of the
family.
Where the purchaser acts in good faith and after due
enquiry, and is able to show that the sale itself was justified
by legal necessity, he is under no obligation to enquire into
the application of any surplus and is, therefore, not bound
to make repayment of such surplus to the members of the
family challenging the sale."”

Xxx
In the decision referred in B. Ranga Rao (died) v. G.
Venkata Krishna Rao, (supra), the Division Bench of this
Court while dealing with a similar question at para-10 held

"The Manager of Joint Hindu family governed by
Mitakshara Law is called its 'Karta'. The manager has got
power over the income and expenditure of the joint family.
He may alienate the joint family properties for legal
necessity or for the benefit of the estate. He has got power
to contract debts for maintenance of the members of the
joint Hindu family, for marriage expenses or coparceners
and for defending the head or any other member of the
family in suits or other proceedings. The karta of a joint
Hindu family cannot dispose of the joint family property or
any portion thereof, except for legal necessity or for the
benefit of the estate. In the said cases only, the alienations
bind the other coparceners of the joint family. It is settled
law that where an alienation is made by the karta of a joint
Hindu family for a legal necessity or for the benefit of the
estate, the consent of minor coparcener is not required."
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The Division Bench further held at para 29 as hereunder:

"The karta of a Hindu joint family has got the power to
alienate the joint family property only for legal necessity or
for the benefit of the family. Where the joint family is sold
for legal necessity or for the benefit of the family, the degree
of prudence which is required for the Kartha of the joint
family, who is not the sole owner of the property is greater
than that of the owner, and like a trustee. When the sale is
only for legal necessity, the burden on the alienee is to show
that the sale itself was justified by legal necessity and he is
under no obligation to enquire into application of sale
amount in detail by the Kartha as alienee has no control
over hint Where the sale of joint family property is for the
benefit of the family, the alienee has to take reasonable care
to find out whether the sale in fact, was for the benefit of the
family on the date of transaction, which includes to find out
that the sale was for the purchase of other property of better
investment; that the sale consideration was actually utilized
for the purpose of purchasing other lands for the benefits of
the family."

37. SRIG =TRI% A & Adelid Qd g Jad IRAR &I Hufa § ol
O IMEBR DI JTURM H YHIUT & dedl BT fazeryor fhar S=m rufera
§ | 9PNVl H WEaTiel Hufd H ggakd gRT URaR & o™ vq fAfed
JMILIHAT A Hafdd g4 & dRvl g fafy & 39 v R 99 a1 fafde
AMEATIHAT & U & A1 B faveryor fHar S @1 &1 319 yHRr H fag
HIHR YRIR & dal & IR0 & YNGR & 9D raegdhdr & uet &1
3racire far ST Jmufera 2|

Alienation ::Legal Necessity:: Sale
38. UHRUT H WEGIH gRT Healdd! Fufa # I+ R & A smagaaar

@ d8d URIR & oM TG U B dAM gRT D IAARIT DI
HH T / TR P FHSH & UTATd H8add gRI I8cIud! Fufa H
3o fo & dAT gIRT JFART TAT ARV =g Sa A sawaaar o
HhoT=T / TR BT FHST AAh € | 39 Aeel H T ~graTerdl
ERT GfaUIfad o il gidl & §RT F8ad gRT Haaldd! Hufd
ﬁaﬁ%@$éwmﬁwawad<u1é§6MﬂﬁMW
DI AHA / JATYROT DI ARAT BT T3 2| 39 STA H HO A5dY0l
1% gefal gRT &I T8 fIda-T &7 IGO0 Wﬁwﬁl‘cﬁﬁlsﬂwa
H HEART INYUSY ST SATATAd §RT 2004 (4) ALD 745 939919 Chanumuri
Subhaveni And Ors. vs Sappa Srinivasa Rao ¥ faT® 25.03.2004 &7 ¥ T
iy ¥ WEed gRT WEeId] Wufd # e R & 999 gIRT 3R
AT JHARVT B IeU~ [AfAh MTLIDHAT DI Hehouwl / JGLIRINT b FaeT |
fade T @1 71 9 uiTe IRT &1 SEx0T 99 TaR 8-

While dealing with legal necessity vis-a-vis the powers of
karta of joint family, be that a father or a manager,
compulsion or pressure on the estate, prudence to be
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exercised, benefit of the estate, proper management, nature
of debts, proof in relation thereof, pious obligation and
bona fide enquiries also may be the relevant
considerations. Facts may be of varied nature and hence
any straight jacket formula cannot be prescribed while
judging these aspects and ultimately the overall facts and
circumstances of the case may have to be appreciated in a
partition action of sons challenging such alienations made
by the father. Father or karta of a joint family though has a
right to manage should act as a prudent person. On a
comparison of the debts, especially in the light of the
evidence that there was no pressure from the creditors, no
prudent man would resort to selling away almost all the

properties to the detriment of the minors of the family.

39. 391 UBR AMHN Ieadd T gRT Nfdel Idlel =T 1576 /1987
9391 Sushil Kumar & Anr vs Ram Prakash 5 =6 13.01.1988 &I I T
favia #§ Wged gRT EalfdaT Wufd # e Ry & JarH gRT 3faRvr
qAT AR B I [dfSh AaLIDHAT B HbT / JqERN & Hag H
fada @1 2| e uRifie i1 &1 S€xvT 99 TaR 8-

It is well settled that in a Joint Hindu Mitakshara Family, a
son acquires by birth an interest equal to that of the father
in ancestral property. The father by reason of his paternal
relation and his position as the head of the family is its
Manager and he is entitled to alienate joint family property
so as to bind the interests of both adult and minor
coparceners in the property, provided that the alienation is
made for legal necessity or for the benefit of the estate or
for meeting an antecedent debt. The power of the Manager
of a joint Hindu family to alienate a joint Hindu family
property is analogous to that of a Manager for an infant
heir as observed by the Judicial Committee in Hunooman
persaud Panday v. Mussumat Babooee Munraj Koonweree,
Moore's on Indian Appeal ( 1856, Vol. VI) 393:

"The power of a Manager for an infant heir to

charge ancestral estate by loan or mortgage, is,

by the Hindu Law, a limited and qualified

power, which can only be exercised rightly by

the Manager in a case of need, or for the benefit

of the estate. But where the charge is one that a

prudent owner would make in order to benefit

the estate, a bona fide lender is not affected by

the precedent mismanagement of the estate. The

actual pressure on the estate, the danger to be

averted, or the benefit to be conferred, in the

particular instance, or the criteria to be

regarded. If that danger arises from any

misconduct to which the lender has been a

party, he cannot take advantage of his own

wrong to support a charge in his favour against

the heir, grounded on a necessity which his own

wrong has helped to cause.
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A lender, however, in such circumstances, is
bound to inquire into the necessities of the loan,
and to satisfy himself as well as he can, with
reference to the parties with whom he is
dealing, that the Manager is acting in the A
particular instance for the benefit of the estate.
If he does inquire, and acts honestly, the real
existence of an alleged and reasonably-
credited necessity is not a condition precedent
to the validity of his charge, which renders him

bound to see to the application of the money."

40. 3 UBR AFAR ST RITAd gRT RNIfdol o1dTe ¥ 3264 /2011
§39dT9 Kehar Singh (D) Thr. Lrs. vs Nachittar Kaur 5§ &5% 20.08.2018 !
o T fola 4 Weed gRT weeid! Hufd § e R @ 99 gRT
3AROT AT IFARY[ B Seu~ [Al&h AaeDhdl Dl Hehoul / AR b
Gee ¥ fadeqr &1 2 | Drad urhafie IRT 1 SgRuT 9 IR 8-

22) Mulla in his classic work "Hindu Law" while

dealing with the right of a father to alienate any ancestral
property said in Article 254, which reads as under:

“Article 254

254. Alienation by father — A Hindu father as such has
special powers of alienating coparcenary property,
which no other coparcener has. In the exercise
of these powers he may:

(1) make a gift of ancestral movable property to the extent
mentioned in Article 223, and even of ancestral

immovable property to the extent mentioned in Article
224;

(2) sell or mortgage —ancestral property, —whether
movable or immovable, including the interest of his
sons, grandsons and great-grandsons therein, for _the
payment of his own debt, provided the debt was
an __antecedent debt, and was not incurred _ for
immoral or illegal purposes (Article294).”

23) What is legal necessity was also succinctly said by
Mulla in Article 241, which reads as under:

“Article 241
241. What is _legal necessity- The following have

been held to be family necessities within the meaning
of Article 240:

(a) payment of government revenue and of debts
which are payable out of the family property;

(b) Maintenance of coparceners _and_of the members
of their families;
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(c) Marriage expenses of male coparceners, and of the
daughters of coparceners,
(d) Performance of the necessary funeral or family
ceremonies,
(e) Costs of necessary litigation in recovering or
preserving the estate;
(f) Costs of defending the head of the joint family or any
other member against a serious criminal charge;
(g) Payment of debts incurred for family business or other
necessary purpose. In the case of a manager other than
a father, it is not enough to show merely that the
debt is a pre-existing debt;

The above are not the only indices for concluding as to
whether the alienation was indeed for legal necessity,
nor can the enumeration of criterion for establishing
legal necessity be copious or even predictable. It
must therefore depend on the facts of each case. When,
therefore, property is sold in order to fulfil tax obligations
incurred by a family business, such alienation can be
classified as constituting legal necessity.” (see Hindu Law
by Mulla “22nd Edition”)
XXX

26) It has come in evidence that firstly, the family owed two
debts and secondly, the family also needed money to make
improvement in agriculture land belonging to the
family. Pritam Singh, being a Karta of the family, had every
right to sell the suit land belonging to family to
discharge the debt liability and spend some money
to make improvement in agriculture land for the
maintenance of his family. These facts were also mentioned
in the sale deed.

4.3 IR HEAT STdd R g1 NIfdd efdie v 1737 /2021
d3dI1 Beereddy Dasareatharami Reddy vs V. Manjunath # fadid 13.12.2021
3! o T Aol § Weee gRT Aeciffa! dufa | o Ry @ 99
ST 3R] TAT AR B Id~1 [df¥eh Tl B HebodT / JTEROM
@ e # g o 81 e uNifire N1 &1 IER0 A UBR 8-

6. Right of the Karta to execute agreement to sell or sale
deed of a joint Hindu family property is settled and is
beyond cavil vide several judgments of this Court including
Sri Narayan Bal and Others v. Sridhar Sutar and Others,?2
wherein it has been held that a joint Hindu family is capable
of acting through its Karta or adult member of the family in
management of the joint Hindu family property. A
coparcener who has right to claim a share in the joint
Hindu family estate cannot seek injunction against the
Karta restraining him from dealing with or entering into a
transaction from sale of the joint Hindu family property,
albeit post alienation has a right to challenge the alienation
if the same is not for legal necessity or for betterment of the
estate. Where a Karta has alienated a ffoint Hindu family
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property for value either for legal necessity or benefit of the
estate it would bind the interest of all undivided members
of the family even when they are minors or widows. There
are no specific grounds that establish the existence of legal
necessity and the existence of legal necessity depends upon
facts of each case. The Karta enjoys wide discretion in his
decision over existence of legal necessity and as to in what
way such necessity can be fulfilled. The exercise of powers
given the rights of the Karta on fulfilling the requirement of
legal necessity or betterment of the estate is valid and
binding on other coparceners.
XXX
9. On the question of satisfaction of the condition of legal
necessity, the stand of the respondents is contradictory, for
they have pleaded in the written statement and even before
us that the joint Hindu family was in need of funds, which
shows legal necessity. In fact, as recorded above, the need
for funds is duly reflected and so stated in the agreement to
sell dated 8 th December 2006 which states that the
executants were in need of funds to meet domestic
necessities and, therefore, had agreed to sell the suit
property. It is also an undisputed position that the suit
property was encumbered in favour of the State Bank of
Mysore, Adivala Branch, and the executants had informed
that the dues of the bank would be cleared to release the
mortgage before the date of registration. In Kehar Singh
(supra), on the question what is legal necessity, reference
was made to Article 241 from Mulla’s Hindu Law which
States that maintenance of coparceners, family members,
marriage expenses, performance of necessary funerals or
family ceremonies, costs of necessary litigation for
recovering or preserving estate, etc. fall and have been held
to be family’s necessities. Further, the instances are not the
only indices for concluding whether the alienation was in
need for legal necessity as enumeration on what would be
legal necessity is unpredictable and would depend upon
facts of each case. Thus, we are of the opinion that the
agreement to sell cannot be set aside on the ground of
absence of legal necessity.

42.39 UPR ] 9w URIR & dal & URSHR & Fae H IURIGd =T1IdH
HhoT-T / ITTIRON & T 3Maedsd 3add o:—

5 1875 [afer 4 GYaT fe=g givaiY &7 &dl 1947 Feerad!
Pl "EHId ® HESNIB! wala Bl e 13 FT
SIFHT GRINCIIA] FeIT STqIcdbTel—Ialed STqeaddare!
3V HY HAT 8

6. WEall®] wala &l 138 saegasare, saver &Y
W 8 WEGIAB! Wl GY IINET IRIBI T
HTHC B GRIRIITTT ST~ EI1 3a9T% &/
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7. We<I®l wuld Pl [3fd savaearyd Sav Y
G 89 WYFT lewg URarw @1 @l @ STERT
goY & I &I Sa9ID & )
8. WESIIP] Hulad Pl A8 srqegedare Saver &g
@I 8 STV VT HYIT P AV W gIT Hlawer
Y197 @7 JIITYarT EIT ST9IF & |

Legal Necessity: Onus on Alinee

43. YRV FEerIdh gRT I8 Id! JUfad § - 2 & Jar= gIRT JdRoT del
IR B I fAfdd IMaeadhdr & Hdheusl /JqERN B AAST D
qeeTd Feeidd gRT dAselfdel Jufd § 3 R & 999 gRT fafds
JATILIHAT Tg (Hd T JART & Fag H WIGER b IR ARl BI fAfdres
JMATIHAT DI AT B bl A Rcd & IR F AHSAT ISP ¢ |
9 G H AFHG. SITeR gRT Ufauiied 3w =i gRidl @ gRI
T8eId §RI Fealfdd! Fufd § - v & 99 gRT fafds smaeaaddr
2q fhd T AR & Heg H @GR & IUR AR B [ fraegehar
DI Afdd B D [AfSe SR & a) H ARAT D TS 7| 39 AT H
P @YDl TG G §RT DI Mg [Ade-T BT ST UHRIT § YGRS
2| 9 Ga9Y H AEA HIEAY LYY Sod ~ATATAY GIRT 2004 (4) ALD 745
d3-dI- Chanumuri Subhaveni And Ors. vs Sappa Srinivasa Rao H fadid 25.03.
2004 BT & T i H Wk §RT Ay |ufd # e Ry &
o gRT A raegandl gq fhd T ARV & Fag § WNIGR & IWR
AR DI fafdd mavadar o wifsd v @ Afdd iR & IR H
fademT @1 2 | 9 gifiie ORT &7 SExvT 4 TR B—

In the decision referred in B. Ranga Rao (died) v. G.

Venkata Krishna Rao, (supra), the Division Bench of this
Court while dealing with a similar question at para-10 held

"The Manager of Joint Hindu family governed by
Mitakshara Law is called its 'Karta'. The manager has got
power over the income and expenditure of the joint family.
He may alienate the joint family properties for legal
necessity or for the benefit of the estate. He has got power
to contract debts for maintenance of the members of the
joint Hindu family, for marriage expenses or coparceners
and for defending the head or any other member of the
family in suits or other proceedings. The karta of a joint
Hindu family cannot dispose of the joint family property or
any portion thereof, except for legal necessity or for the
benefit of the estate. In the said cases only, the alienations
bind the other coparceners of the joint family. It is settled
law that where an alienation is made by the karta of a joint
Hindu family for a legal necessity or for the benefit of the
estate, the consent of minor coparcener is not required."”

The Division Bench further held at para 29 as hereunder:
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"The karta of a Hindu joint family has got the power to
alienate the joint family property only for legal necessity or
for the benefit of the family. Where the joint family is sold
for legal necessity or for the benefit of the family, the degree
of prudence which is required for the Kartha of the joint
family, who is not the sole owner of the property is greater
than that of the owner, and like a trustee. When the sale is
only for legal necessity, the burden on the alienee is to show
that the sale itself was justified by legal necessity and he is
under no obligation to enquire into application of sale
amount in detail by the Kartha as alienee has no control
over hint Where the sale of joint family property is for the
benefit of the family, the alienee has to take reasonable care
to find out whether the sale in fact, was for the benefit of the
family on the date of transaction, which includes to find out
that the sale was for the purchase of other property of better
investment; that the sale consideration was actually utilized
for the purpose of purchasing other lands for the benefits of
the family.”

44. 3 UPR AR Seadqd IR—ITTd §RT AIR 1996 SUPREME COURT 2127
d3dI1 Gangadharan vs Janardhana Mallan H fadi® 10.05.1996 &I fa T
ol # Weee gRT WegId! Wufd § ouw ey & 999 g fafds
JATILIHAT Tg (hd T AR S G H WIGER b IR ARl B1 fAfdres
JATTIHAT Bl AT B Bl [Afd <R—Icd & IR o fada=m &1 2 | s
YifTes ORT BT SExvT 9= g 23—

This question does not appear to be res integra any more as
it is settled by a number of judgments rendered by Privy
Council and approved by this Court. In Krishna Das & Ors.
Vs. Nathu Ram & Anr (AIR 1927 PC 37) (supra) (supra)
after referring to earlier case in Hunooman Persaud
Panday vs. Musamat Babooee (6 MIA 393), the Court held
that where the purchaser acts in good faith and after due
enquiry and is able to show that the sale itself was justified
by legal necessity. he is under no obligation to enquire into
the application of any surplus and is, therefore, not bound
to make repayment of such surplus to the members of the
family challenging the sale. This judgment was referred to
with approval in Ram Sunder Lal & Another's case (supra)
where the ratio was laid down in more clear terms. It was
held that where the sale of family property by the father was
effected for adequate consideration after due enquiry made
by or on behalf of vendee as to the legal necessity and legal
necessity was proved by vendee to the extent of Rs. 1,744/-
at least out of a total price of Rs. 10.767/-, then the mere
fact that the vendee after a long interval of time (14 years)
was not able to prove conclusively how the surplus was
applied by the father is not sufficient ground for setting
aside the sale. Again the Privy Council in Ram Krishna
Muraji vs. Ratan Chand & Anr. AIR ](931 PC 136) after

referring to gteg rfg}f{aerre ]Klfono eng quoted with
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approval a passage from 6 MIA 393(supra) and observed
as follows :-

"Their Lordships think that the lender is bound to enquire
into the necessities for the loan, and to satisfy himself as
well as he can, with reference to the parties with whom he
is dealing, that the manager is acting in the particular
instance for the benefit of the estate. But they think that if
he does so enquire, and acts honestly, the real existence of
an alleged sufficient and reasonably-credited necessity is
not a condition precedent to the validity of his charge, and
they do not think that, under such circumstance she is bound
to see to the application of the money. It is obvious that
money to be secured on any estate is likely to be obtained
on easier terms than a loan which rests on mere personal
security, and that therefore the mere creation of charge
securing a proper debt cannot be viewed as improvident
management the purposes for which a loan is wanted are
often future, as respects the actual application, and a lender
can rarely have, unless he enters on the management, the
means of controlling and rightly directing the actual
application. Their Lordships do not think that a bona fide
creditor should suffer when he has acted honestly and with
due caution, but is himself deceived".(Emphasis supplied)
Now coming to the decision of this Court in Radhakrishna
Das and Anr. vs. Kaluram (1963 (1) SCR 648), this Court
after referring to the Privy Council decision observed as
follows:

"It is well established by the decisions of the Courts in India
and the Privy Council that what the alienee is required to
establish is legal necessity for the transaction and that it is
not necessary for him to show that every bit of the
consideration which he advanced was actually applied for
meeting family necessity. In this connection, we may refer
to two decisions of the Privy Council. One is Sri Krishan
Das Vs. Nathu Ram. In that case the consideration for the
alienation was Rs. 35,000/-. The alienee was able to prove
that there was legal necessity only to the extent of Rs.
3,000/~ and not for the balance. The High Court held that
the alienation could be set aside upon the plaintiff’s paying
Rs. 3,000/- to the alienee. But the Privy Council reversed
the decision of the High Court observing that the High
Court had completely misapprehended the principle of law
applicable to a case of this kind. What the alienee has to
establish is the necessity for the transaction. If he
establishes that then he cannot be expected to establish how
the consideration furnished by him was applied by the
alienor. The reason for this, as has been stated by the Privy
Council in some other cases, is that the alienee can rarely
have the means of controlling and directing the actual
application of the money paid or advanced by him unless he
enters into the management himself. This decision was
followed by the Privy Council in Niamat Rai vs. Din Dayal
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where at p. 602 and 603 it has observed: "It appears from
the judgment of the learned Judges of the High Court that
if they had been satisfied that the whole of the Rs. 38,400
Paid out of the sale proceeds was paid in discharge of debts
incurred before the negotiation of sale, they would have
been of opinion that the sale ought to have been upheld.
With this conclusion their Lordships agree, but they are of
opinion that undue importance was attached by the learned
Judges to the question whether some of the payments made
in discharge of debts incurred in the interval between the
negotiation of the sale and the execution of the sale deed.
Even if there had been no joint family business, proof that
the property had been sold for Rs. 43,500 to satisfy pre-
existing debts to the amount of Rs. 38,000 would have been
enough to support the sale without showing how the
balance had been applied, as held by their Lordships in the
recent case of Krishan Das vs. Nathu Ram." Both these
decisions state the correct legal position, Mr. Sinha's
argument must, therefore, be rejected.”
XXX
The purchasers have done their best to prove the legal
necessity and substantial portion of the sale consideration
went into the discharge of the antecedent debts. The First
Appellate Court has given a clear finding on this. Having
regard to the long lapse of time when the suit was instituted,
challenging the alienation, nothing more could be expected
from the purchasers to prove the legal necessity and the
application of sale consideration.

45.39 Y H AECIT STEad IRiTed gR1 fifdd erdier dw=r 3264 /2011
d3dl1 Kehar Singh (D) Thr. Lrs. vs Nachittar Kaur ¥ f&T6 20.08.2018 &I
o T Aoy ¥ wWeee gRT WeeI¥aT Jufd § oy e & 99 gRT
faferes stragedr g fhY T RO & Hdg H WIGAR & IUR FaR0T Bl
faftre smaeaedr &1 |Ifdd &= @7 e el & IR & R{aa= & 2|
e uifTe N7 &1 ST 99 UaR 33—

27) In our considered opinion, a case of legal necessity
for sale of ancestral property by the Karta (Pritam
Singh) was, therefore, made out on facts. In other words,
the defendants were able to discharge the burden that lay
on them to prove the existence of legal necessity for
sale of suit land to defendant Nos. 2 and 3. The
defendants thus satisfied the test laid down in Hindu law
as explained by Mulla in Article 254 (2) read with Article
241 (a) and (g) quoted above.

28) Once the factum of existence of legal necessity
stood proved, then, in our view, no co-coparcener (son) has
a right to challenge the sale made by the Karta of
his  family.  The plaintiff being a son was one of the
co-coparceners along with his father-Pritam Singh. He
had no right to challenge such sale in the light of findings

of legal necessity being recorded against him. It was more
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so when the plaintiff failed to prove by any evidence that
there was no legal necessity for sale of the suit land or that
the evidence adduced by the defendants to prove the factum
of existence of legal necessity was either insufficient or
irrelevant or no evidence at all.

46.39 UPR &5 AYw URIR & dal & UDHR & Fae H IURIGd =TI
gl & AqlD H Heardd gRI Agaddh! Fufd # 37U 3R & 94
gRT fafde raeaehar 2q fhd M R & Hee § WIGER & IUR IAcR0T
31 fafSre maeadar & |Ifed &4 &1 fafse SR &1 ddhed=T / TaemRon
@ 9 e Jadd T

1. ESIRI®I Wald @l [3fEF saegsard savr [

W 89 WESII®! Wald 9V SIRET IRIBN! T9T
T "hc B GRRYIGIT Sq~T 811 3Ta9gE &'/

2 WESIIP! Tald &l f[Afe sraesaware Siaver e
G 8q WERIIAP! G G IIINET IRIBI TGIT
T HHC Pl BT~ GRRIITIT & IV H el &l 3avoT
¥ qd arviidds U W SlTbIN) B # [318% |l
T &/

3. WEII®! wgla @ [3fe sraegsar Javer &y
G 8 WEGHIB! HYId YR STINETe,  SrEIBIY T
g dHC Bl GIRIIGIT 3U~7 817 &I FIl9d &V &1
A yiv/ qifdeg Bar & Suv siar &/

4. WESIIPI HGld @ ydadl T &g 1G9
SqIIHARS AT [ ST UY WESIAB] TIld &
STV W GICT Flawer XIfer &7 SVl GINT ST
P N H BN BV FT1ARE TG BHAT BT
EIT &/

5 WESGII®! Wald &l Givark Ir wWesiddl aqfa &
& 7 [99e &G 1378 Saeaaars sIaver 3% W
gV TESIIB] dqfad @ 3avoT W HIKT Fla%er Ifer
BT SIAVIHT GINT SYIIT b % F TITHN BYd BT
fafer® 1fiea ar &7 glar 8/

Legal Necessity: Recitals in Sale Deed
47.9R0 ¥ f@g Ggad uRaR & JRIAT/dai Bl JHADI, UMEhR Ud Hufa
@ IR I IAfGTIT B ABHIAT / JIFIROT DI FHASE B Yad Aecdd
ERT FEaTd! Fufd ¥ 3 e & d=rd g fAf¥e arazaedr gq &
T AR & Heg H FIEAMT H SoeolRdd HUAl DI UTERIDGAT @
HHSUAT / AR DI AHSHT AP & | 59 Fae § AT =ATATAAN
gRT gfcrarfed arded =i gbclcn @ R HEQId gRT FEalyad! |ufd
ﬁ@ﬁ%@éa%é%m%w ?g%ﬁﬂﬁaﬂwzﬁwaﬁ
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I H IoaiRgd BT Bl URIATHAT D AheudT / TR BT IRAT

DI IS T | 59 FUAT H B AgdYUl 11D Gidl gRT DI T3 [Ad==T1 B

SEYUT UHROT § URITD © | 9 Ge9 § g Seadd ey gRT Rifae

JTUTT 1943 /1966 I3ATT Rani & Anr vs Santa Bala Debnath 5 T&-TdH 14.10.

1970 &I ¥ T oy & Igeme gRT Igeiyd! gufd § - B &

A gRI At sraegedr Bq fhd T SfROT & Hey H quEr H

IoolRad HUAT BT YTGRTHAT BT FhodT / JGERT & Fae § fad=qr @l
2 | e urdfire IRT &1 SExr 4 UaR 28—

Legal necessity to support the sale must however be
established by the alienees. Sarala owned the land in
dispute as a limited ,owner. She was competent to dispose
of the whole estate in the property for legal necessity or
benefit to the estate. In adjusting whether the sale conveys
the whole estate, the actual pressure on the estate, the
danger to be averted, and the benefit to be conferred upon
the estate in the particular insistance must be consi- dered.
Legal necessity does not mean actual compulsion : it means
pressure upon the estate which in law may be regarded as
serious and sufficient. The onus of providing legal necessity
may be discharged by the alienee by proof of actual
necessity or by proof that he made proper and bona fide
enquires about the existence of the necessity and that he did
all that was reasonable to satisfy himself as to the existence
of the necessity.

Recitals in a deed of legal necessity do not by themselves
prove legal necessity. The recitals are, however, admissible
in ;evidence, their value varying according to the
circumstances in which the transaction was entered into.
The recitals may be used to corroborate other evidence of
the existence of legal necessity. The, weight to be attached
to the recitals varies according to the circumstances. Where
the evidence which could be brought before the Court and
is within the special knowledge of the person who seeks to
set aside the sale is withheld, such evidence being normally
not available to the alienee, the recitals go to his aid with
greater force, and the Court may be justified in appropriate
cases in raising an inference against the party seeking to
set aside the sale on the ground of absence of legal necessity
wholly or partially when he withholds evidence in his
possession.
Xxx

The recitals in the deed about the existence of pressure
upon the estate are therefore amply corroborated by the
circumstances.

48.39 e H AT MUY ST ~TATTT GRT 2004 (4) ALD 745 I3dTH
Chanumuri Subhaveni And Ors. vs Sappa Srinivasa Rao # fai® 25.03.2004 BT
e M ol # deee gRT wEai¥a! |ufd # oH R @ 99 gRT
fafdre smaeaedr 3 6y T SR & Hay H 9O H SoeeilRad Hel

Signature Not Verified

Digitally signéd'gke av Kumar
Meena

Date: 2025.11.1 :10:25 IST
Reason: SeIfAttﬁFﬁd

Page 32 of 54



HlIgdcllel dATH dlIxTH

2010 /00019

ot faTd:—03.11.2025

I YRIMTBar B AhodT /ITUROT & dder § fadgeam & g1 s
RS ORT BT IGO0 9 UdR g—

In the decision referred in Gopabandhu Das. v. Maheswar
Mundian, (supra), the Orissa High Court while dealing
with the recitals in a document and the aspect of legal
necessity held:

"The Manager of a joint Hindu family has power to alienate

for value the joint family property so as to bind the interest
both of minor and adult coparceners in the property,
provided the alienation is made for legal necessity or
benefit of the estate. In the case of a Hindu father, however,
he has some special power to alienate coparcenery
property which no other coparcener has. It is settled law
that where the alienation of joint family property is not
approved by the sons, the burden is -on the alienee to
establish that the same was supported by legal necessity or
benefit of the family or that he made reasonable enquiry
about existence of such necessity (See Kumaraswami
Mudaliar v. Rajamanikkam Udayar, and Radhakrishna Das
v. Kaluram, . In the case in hand as appears from the
recitals in the sale deeds (Exts.3 and 4), the necessities for
which the suit lands were alienated were for purchase of
seeds and for repayment of co-operative loan. In order to
prove such necessities, no evidence worth the name was
adduced by the plaintiff to discharge the burden. It needs
no mention that the recitals about legal necessity in a deed
of sale are not sufficient to discharge the burden that lies
upon the alienee."

In the decision referred in Hemraj v. Nathu, (supra), a Full
Bench of Bombay High Court while dealing with sale of
immovable property by mother as guardian of a minor,

held:

"The question whether a transaction is for the benefit of an
estate or not involves the consideration of something more
than merely whether the purchase price paid is a good
price; it involves the further question of what is to be done
with the purchase money. To sell a piece of land at a very
good price would not be beneficial if the purchase money
was to be invested in an insolvent business. A manager of a
minor under Hindu Law is not entitled to sell merely for the
purpose of enhancing the value of the property of the minor,
or for increasing the minor's income, but it cannot be said
that no transaction can be for the benefit of the minor which
is not of a character to protect or preserve property of the
minor. Where there was nothing to justify the sale except
the fact that the price obtained was greater than that which
would normally be obtained interest market and there was
no satisfactory evidence as to the manner in which the
purchase-money was to be dealt with, the sale of that
character and éqr that purpose was not justified."
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In the decision referred in Kumaraswamiv. Rajamanikkam,
(supra), a Special Bench of Kerala High Court while
dealing with alienation of property by father which had
been impugned by his sons, held that the burden of proof
that it was supported by legal necessity is on the buyer. It
was also further held:

"Where alienation of the family property is impugned, the
burden is on the buyer to establish that sale was supported
by legal necessity or benefit of the family, or that the alienee
had made bona fide and reasonable enquiries which made
him believe that the necessity existed even though no such
necessity did in fact exist."
XXX

Now it is beyond controversy that on the material available
on record there was sufficient ancestral nucleus and the
other subsequent acquisitions in such a case may have to be
taken as joint family properties only. Much reliance was
placed on the recitals and when the recitals are being
questioned by attacking the very transactions, much
importance cannot be attached to such recitals which would
be self- serving recitals.

49.39 YPR B AgF IRIR & Bl & URIHR & Fae H IURIGd =TI
SRl & AqlD H Hgardd gRI Heardd! Jufd § U 2R & 9
gRT faf¥e aaegedr =g fhd T 3ART Bq Usiidhd Syl ¥ by Ty
JAMBAT B JART T [AfAd SaeTHdT WMMUT B TG UARTDRar
HhoT-T / JTTIRON &b {5 3Maedd aqqd o:—

1. Udlgd qwdgsd H [y TV [fRE savaedr §g
SABETI G GUlcr: 1747,/ SIENRT 781 I o FbcT
gl

2 Udflgd qwdidol H [V TV [ STaeddar &9
BT qIved H el GIRT Ieqa s I7 37 Hied
g gRIveTfagl & waeid &1 STaead &/

Remedies Against Alienations
50. U0 H fovg Wgad uRaR & JREAT/&Hdl &1 ], UIteR Ud |ufd

P IJART P AT B Fhod=T /TR bl FHSIH & UATd Fecidh
gRT FeeIfdl Fufd & oy oy & 999 & fdwg Su/SuarR &)
BT / IR Bl THSET JMAYID ¢ | 39 Gag H AT AT
ERT gfauIiad s il il & §RT F8ad gRT Haaldd! Hufd
H o ol & 9O & fdvg SU/SUaR & bl / TR &l
JARAT BT T3 T | 39 FAAT § {Y FgdYYl IS gl gRT B T
fIa=T BT SEIOT YHR0T § Ui T | 39 Wl H AT Seadd ~rrerd
ERT Rafde ordied dx&m 1576 /1987 §S9ATE Sushil Kumar & Anr vs Ram
Prakash 5 f&T® 13.01.1988 @I fed T vy # I8eI® gRT ASQIIAD!
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Tufad & U R & 9aH @ fd%g SU /SUAR &I GhedT / JTaelRoT
@ A9y H Ao o g1 e e IR1 o1 SR T IR g—

Remedies against alienations:

Although the power of disposition of joint family property
has been conceded to the manager of joint Hindu family for
the reasons aforesaid, the law raises no presumption as to
the validity of his transactions. His acts could be questioned
in the Courts of law. The other members of the family have
a right to have the transaction declared void, if not justified.
When an alienation is challenged as being unjustified or
illegal it would be for the alienee to prove that there was
legal necessity in fact or that he made proper and bonafide
enquiry as to the existence of such-necessity. It would be for
the alienee to prove that he did all that was reasonable to
satisfy himself as to the existence of such necessity. If the
alienation is found to be unjustified, then it would be
declared void. Such alienations would be void except to the
extent of manager's share in Madras, Bombay and Central
Provinces. The purchaser could get only the manager's
share. But in other provinces, the purchaser would not get
even that much. The entire alienation would be void.
[Mayne's Hindu Law 11th ed. para 396].

In the light of these principles, I may now examine the
correctness of the contentions urged in this appeal. The
submissions of Mr H.N. Salve, as I understand. proceeded
firstly on the premise that a coparcener has as much
interest as that of karta in the coparcenary property.
Second, the right of copercener in respect of his share in
the ancestral property would remain unimpaired, if the
alienation is not for legal necessity or for the benefit of the
estate. When these two rights are preserved to a
coparcener, why should he not prevent the Karta from
dissipating the ancestral property by moving the Court?
Why should he vainly wait till the purchaser gets title to the
property? This appears to be the line of reasoning adopted
by the learned counsel.

I do not think that these submissions are sound. It is true
that a coparcener takes by birth an interest in the ancestral
property, but he is not entitled to separate possession of the
coparcenary estate. His rights are not independent of the
control of the karta. It would be for the karta to consider
the actual pressure on the joint family estate. It would be
for him to foresee the danger to be averted. And it would be
for him to examine as to how best the joint family estate
could be beneficially put into use to subserve the interests
of the family. A coparcener cannot interfere in these acts of
management. Apart from that, a father-karta in addition to
the aforesaid powers of alienation has also the special
power to sell or mortgage ancestral property to discharge
his antecedent debt which is not tainted with immorality. If
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and the right and interest of coparcener will remain
unimpaired in the alienated property. No doubt the law
confers a right on the coparcener to challenge the
alienation made by karta, but that right is not inclusive Of
the right to obstruct alienation. Nor the right to obstruct
alienation could be considered as incidental to the right to
challenge the alienation. These are two distinct rights. One
is the right to claim a share in the joint family estate free
from unnecessary and unwanted encumbrance. The other is
a right to interfere with the act of management of the joint
family affairs. The coparcener cannot claim the latter right
and indeed, he is not entitled for it. Therefore, he cannot
move the court to grant relief by injunction restraining the
karta from alienating the coparcenary property.

51.39 UBR 35 9Yad URIR & $dl & UNIHR & Fdg § SWRIGd =AT1Iw
(Al & 3faclidd | Hal gRI wWealdedl Jufd & = grT fdfte
JAMITIRAT T (HY T I[EROT & YT 31 Weadh & AHeT IHaR0T Pl
FYhel BRAF 2] SUAY [Adhed /IUaR & Haeg H HebedT / JqEROM B
o mawd Sradg 8-

1. I8 GgFT GRaw & Fdal & weanas watd
ST,/ 3TV B [A6g 3= TEGTIH IS qrs
HYT BT BN T& VT &/

2 @] GgFT 9RaR & &al & TESIIB] FIld P
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59. 3 Y H TG AT 03 T 04 B AT H fAgIyor fHar Siar orufed 7 |
JHROT § T AT 03 T 04 4 PR B—
3. 3797 GG TTH ST F GT GERT HEIT 188,72 ¥HHT 0
4—00 5T @ T H 1,/5 8% B @AY GIYIT F FIT
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frEre &1
................................... aret
4. 31T TG SYRIFAFEN FIG GV  FearsT [dvg
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W a7 BV peul Hldgiel HEIT 06 GT 09 &I YYS P
fear g & a7 [Fwrd) Rifder =rers 8 &V ddbar
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Void : Voidable
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939919 Baljinder Singh vs Rattan Singh % &% 05.08.2008 &1 f&ar T4 o
H I T YRGB B B Fhed T/ JTIROT & G # == a1 2 |
fSres UifTes X1 b1 ST A g B

24. In Sadasivam v. K. Doraisamy (AIR 1996 SC 1724) it

was found that when the father has executed sale deed in

favour of a near relative and the intention to repay debt or
legal necessity has not been proved as a sham transaction.

25. In Words and Phrases by Justice R.P. Sethi the
expression ‘void' and “'voidable' read as under:

"Void- Black's Law Dictionary gives the meaning of the
word "void" as having different nuances in different
connotations. One of them is of course "null or having no
legal force or binding effect”". And the other is "unable in
law, to support the purpose for which it was intended".
After referring to the nuances between void and voidable
the lexicographer pointed out the following: "The word
‘void' in its strictest sense, means that which has no force
and effect, is without legal efficacy, is incapable of being
enforced by law, or has no legal or binding force, but
frequently the word is used and construed as having the
more liberal meaning of voidable'. The word “void'is used
in statute in the sense of utterly void so as to be incapable
of ratification, and also in the sense of voidable and resort
must be had to the rules of construction in many cases to
determine in which sense the legislature intended to use it.
An act or contract neither wrong in itself nor against public
policy, which has been declared void by statute for the
protection or benefit of a certain party, or class of parties,
is voidable only". (Pankan Mehra and Anr. v. State of
Maharashtra and Ors. (2000 (2) SCC 756).

Per Fazal Ali, J- The meaning of the word "void" is stated
in Black's Law Dictionary (3rd Edn.) to be as follows:

"Null and void; ineffectual;

nugatory, having no legal force or binding effect; unable in
law to support the purpose for which it was intended;
nugatory and ineffectual so that nothing can cure it; not
valid". Keshavan Madhava Menon v. State of Bombay
(1951 SCR 228).

The expression "void" has several facets. One type of void
acts, transactions, decrees are those which are wholly
without jurisdiction, ab initio void and for avoiding the
same no declaration is necessary, law does not take any
notice of the same and it can be disregarded in collateral
proceeding or otherwise. Judicial Review of Administration
Action, 5th Edn., para 5-044 (See also Judicial Remedies in
Public Law at page 131; Dhurandhar Prasad Singh v. Jai
Prakash University and Ors. (2001 (6) SCC 534) The other

type of void agl ger?af{ﬁyeb&lgﬁ%ﬁ%%amst a minor
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without being represented by a next friend. Such a
transaction is a good transaction against the whole world.
So far as the minor is concerned, if he decides to avoid the
same and succeeds in avoiding it by taking recourse to
appropriate preceding the transaction becomes void from
the very beginning. Another type of void act may be one,
which is not a nullity, but for avoiding the same, a
declaration has to be made. (See Government of Orissa v
Ashok Transport Agency and Ors (2002 (9) SCC 28) The
meaning to be given to the word "void" in Article 13 of the
Constitution is no longer res integra, for the matter stands
concluded by the majority decision of the Court in
Keshavan Madhava Menon v. The State of Bombay (1951)
SCR 228. We have to apply the ratio decidendi in that case
to the facts of the present case. The impugned Act was a
existing law at the time when the Constitution came into
force. That existing law imposed on the exercise of the right
guaranteed in the citizens of the India by Article 19(1)(g2)
restrictions which could not be justified as reasonable
under clause (6) as it then stood and consequently under
Article 13 (1) that existing Law became void "to the extent
of such inconsistency". As explained in Keshavan Madhava
Menon's case (supra) the Law became void in toto or for all
purposes or for all times or for all persons but only "to the
extent of such inconsistency”, that is to say, to the extent it
became inconsistent with the provisions of Part Il which
conferred the fundamental rights on the citizens. It did not
become void independently of the existence of the rights
guaranteed by Part Ill. (See Bhikaji Narain Dhakras and
Ors. v. The State of Madhya Pradesh and Anr. (1955 (2)
SCR 589).

The word "void" has a relative rather than an absolute
meaning. It only conveys the idea that the order is invalid
or illegal. In Halsbury's Laws of England, 4th Edn. (Re-
issue) Vol. 1(1) in para 26, p.31 it is stated thus: "Ilf an act
of decision, or an order or other instrument is invalid, it
should, in principle, be null and void for all purposes; and
it has been said that there are no degrees of nullity. Even
though such an act is wrong and lacking in jurisdiction,
however, it subsists and remains fully effective unless and
until it is set aside by a court of competent jurisdiction.
Until its validity is challenged, its legality is preserved".
(See State of Kerala v.

M.K. Kunhikannan Nambiar Manjeri Manikoth, Naduvil
(dead) and ors. (1996 (1) SCC 435).

"Voidable act” is that which is a good act unless avoided,
e.g. if a suit is filed for a declaration that a document is
fraudulent, it is voidable as the apparent state of affairs is
the real state of affairs and a party who alleges otherwise
is oblige to prove it. If it is proved that the document is
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forged and fabricated and a declaration to that effect is
given, a transaction becomes void from the very beginning.
There may be voidable transaction which is required to be
set aside and the same is avoided from the day it is so set
aside and not any day prior to it. In cases, where legal effect
of a document cannot be taken away without setting aside
the same, it cannot be treated to be void but would be

obviously voidable. Government of Orissa v. Ashok
Transport Agency and Ors. (2002 (9) SCC 28)".

64. 31 JHR AT ITadd U—TTd gRT fde ordier Fw=ar 4481 /2001
3411 Dhurandhar Prasad Singh vs Jai Prakash Universityff fa=leh 24.07.2001

®l A T o 4 TR 9 a8 B AhedHT / JqURT & Hael
# fada o 71 e uRifte IR &1 e 19 TR g

The expressions void and voidable have been subject matter
of consideration before English Courts times without
number. In the case of Durayappahv. Fernando and others
[1967] 2 All England Law Reports 152, the dissolution of
municipal council by the minister was challenged. Question
had arisen before the Privy Council as to whether a third
party could challenge such a decision. It was held that if the
decision was complete nullity, it could be challenged by
anyone, anywhere. The Court observed at page 158 thus:-
The answer must depend essentially on whether the order
of the Minister was a complete nullity or whether it was an
order voidable only at the election of the council. If the
former, it must follow that the council is still in office and
that, if any councillor, ratepayer or other person having a
legitimate interest in the conduct of the council likes to take
the point, they are entitled to ask the court to declare that
the council is still the duly elected council with all the
powers and duties conferred on it by the Municipal
Ordinance.

Inthe case of In re McC. (A minor) [ 1985 ] 1 Appeal Cases
528, the House of Lords followed the dictum of Lord Coke
in the Marshalsea Case quoting a passage from the said
judgment which was rendered in 1613 where it was laid
down that where the whole proceeding is coram non judice
which means void ab initio, the action will lie without any
regard to the precept or process. The Court laid down at
page 536 thus:-

Consider two extremes of a very wide spectrum.
Jurisdiction meant one thing to Lord Coke in 1613 when he
said in the Marshalsea Case (1613) 10 Co. Rep.68b, at
p.76a:

when a court has jurisdiction of the cause, and, proceeds
inverso ordine or erroneously, there the party who sues, or
the officer or minister of the court who executes the precept
or process of the court, no action lies against them. But
when the court has not jurisdiction of the cause, there the
whole proceeding is coram non judice, and actions will lie
against them without any regard of the precept or process.
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The Court of the Marshalsea in that case acted without
jurisdiction because, its jurisdiction being limited to
members of the Kings household, it entertained a suit
between two citizens neither of whom was a member of the
Kings household. Arising out of those proceedings a party
arrested by process of the Marshalsea could maintain an
action for false imprisonment against, inter alios, the
Marshal who directed the execution of the process. This is
but an early and perhaps the most quoted example of the
application of a principle illustrated by many later cases
where the question whether a court or other tribunal of
limited jurisdiction has acted without jurisdiction (coram
non judice) can be determined by considering whether at
the outset of the proceedings that court had jurisdiction to
entertain the proceedings at all. So much is implicit in the
Lord Cokes phrase jurisdiction of the cause.

In another decision, in the case of Director of Public
Prosecutions v. Head [1959] Appeal Cases 83, House of
Lords was considering validity of an order passed by
Secretary of the State in appeal preferred against judgment
of acquittal passed in a criminal case. The Court of
Criminal Appeal quashed the conviction on the ground that
the aforesaid order of Secretary was null and void and
while upholding the decision of the Court of Criminal
Appeal, the House of Lords observed at page 111 thus:-
This contention seems to me to raise the whole question of
void or voidable: for if the original order was void, it would
in law be a nullity. There would be no need for an order to
quash it. It would be automatically null and void without
more ado. The continuation orders would be nullities too,
because you cannot continue a nullity. The licence to Miss
Henderson would be a nullity. So would all the dealings
with her property under Section 64 of the Act of 1913. None
of the orders would be admissible in evidence. The
Secretary of State would, I fancy, be liable in damages for
all of the 10 years during which she was unlawfully
detained, since it could all be said to flow from his negligent
act, see section 16 of the Mental Treatment Act, 1930.

But if the original order was only voidable, then it would
not be automatically void. Something would have to be done
to avoid it. There would have to be an application to the
High Court for certiorari to quash it.

This question was examined by Court of Appeal in the case
of R. v. Paddington Valuation Officer and another, Exparte
Peachey Property Corporation, Ltd. [1965] 2 All England
Law Reports 836 where the valuation list was challenged
on the ground that the same was void altogether. On these
facts, Lord Denning, M.R. laid down the law observing at
page 841 thus:-

It is necessary to distinguish between two kinds of
invalidity. The one kind is where the invalidity is so grave
that the list is a nullity altogether. In which case there is no
need for an order to quash it. It is automatically null and
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void without more ado. The other kind is when the invalidity
does not make the list void altogether, but only voidable. In
that case it stands unless and until it is set aside. In the
present case the valuation list is not, and never has been, a
nullity. At most the first respondent- acting within his
Jurisdiction-exercised that jurisdiction erroneously. That
makes the list voidable and not void. It remains good until
it is set aside.

De Smith, Woolf and Jowell in their treatise Judicial
Review of Administrative Action, Fifth Edition, paragraph
5-044, has summarised the concept of void and voidable as
follows: Behind the simple dichotomy of void and voidable
acts (invalid and valid until declared to be invalid) lurk
terminological and conceptual problems of excruciating
complexity. The problems arose from the premise that if an
act, order or decision is ultra vires in the sense of outside
Jjurisdiction, it was said to be invalid, or null and void. If it
is intra vires it was, of course, valid. If it is flawed by an
error perpetrated within the area of authority or
Jjurisdiction, it was usually said to be voidable; that is, valid
till set aside on appeal or in the past quashed by certiorari
for error of law on the face of the record. Clive Lewis in his
works Judicial Remedies in Public Law at page 131 has
explained the expressions void and voidable as follows:-

A challenge to the validity of an act may be by direct action
or by way of collateral or indirect challenge. A direct action
is one where the principal purpose of the action is to
establish the invalidity. This will usually be by way of an
application for judicial review or by use of any statutory
mechanism for appeal or review. Collateral challenges
arise when the invalidity is raised in the course of some
other proceedings, the purpose of which is not to establish
invalidity but where questions of validity become relevant.
Thus the expressions void and voidable have been subject
matter of consideration on innumerable occasions by
courts. The expression void has several facets. One type of
void acts, transactions, decrees are those which are wholly
without jurisdiction, ab initio void and for avoiding the
same no declaration is necessary, law does not take any
notice of the same and it can be disregarded in collateral
proceeding or otherwise. The other type of void act, e.g.,
may be transaction against a minor without being
represented by a next friend. Such a transaction is good
transaction against the whole world. So far the minor is
concerned, if he decides to avoid the same and succeeds in
avoiding it by taking recourse to appropriate proceeding
the transaction becomes void from the very beginning.
Another type of void act may be which is not a nullity but
for avoiding the same a declaration has to be made.
Voidable act is that which is a good act unless avoided, e.g.,
if a suit is filed for a declaration that a document is
fraudulent and/or forged and fabricated, it is voidable as
apparent state of affairs is real state of affairs and a party
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who alleges otherwise is obliged to prove it. If it is proved
that the document is forged and fabricated and a
declaration to that effect is given a transaction becomes
void from the very beginning. There may be a voidable
transaction which is required to be set aside and the same
is avoided from the day it is so set aside and not any day
prior to it. In cases, where legal effect of a document cannot
be taken away without setting aside the same, it cannot be

treated to be void but would be obviously voidable.
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(vi) It is well settled that the question of jurisdiction namely
whether a suit is exclusively triable by a revenue court or a
Civil Court can take cognizance of it has to be decided on
the allegations made in the plaint. It is also further settled
that it is the substance of the plaint and the true nature of
the suit that is to be seen to determine the question of
jurisdiction. If in substance the relief claimed is one which
the revenue court alone is entitled to give, the jurisdiction
of the civil court will be ousted even though it may require
the revenue court to incidentally determine some ancillary
facts. In order to determine the true nature of the relief
claimed in a suit, the pith and substance and not the form
in which the relief may be couched has to be considered.
Each case has to be examined on its own particular facts
and no universal rule can be applicable to every case.
XXX

In my view unless a clear finding to that effect is given, the
relief claimed by the appellant cannot be granted. Under
the provisions of Rajasthan Tenancy Act, declaration and
permanent injunction regarding an agricultural land can
be granted only by a revenue court. It cannot be disputed
that a suit for declaration of tenancy rights regarding an
agricultural land has to be filed under Section 88 whereas
a suit for permanent injunction has to be filed under Section
188 of the Rajasthan Tenancy Act. Section 207 of the
Rajasthan Tenancy Act provides that all suits of the nature
specified in the III Schedule of the Act shall be heard and
determined by a revenue court and no court other than a
revenue court shall take cognizance of any such suit. A suit
for declaration finds place in Item No.5 whereas suit for
permanent injunction finds place in Item No.23 C of the Il
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Schedule. It is thus, very much clear that the present suit
was clearly barred by law as Section 207 of the Rajasthan
Tenancy Act bars such a suit from being taken cognizance
and considered by a court other than a revenue court. The
learned trial Court has rightly arrived at a conclusion that
the suit is not entertainable by a civil Court.
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From what has been noticed hereinbefore, it can be safely
concluded that if the allegation in the plaint/substance of
the allegations in the plaint allege the instrument to be void
and no cancellation is required and without seeking such
cancellation the relief of declaration pertaining to tenancy
rights with regard to the agricultural land in question can
be obtained by the plaintiff, only the revenue courts would
have jurisdiction to deal with the subject matter of the suit
and consequently the jurisdiction of civil courts would be
barred. However, if the allegations made in the plaint make
out a case of document being voidable, relief of
cancellation of such a voidable document can only be
granted by civil court and irrespective of the fact that the
instrument pertains to agricultural land, the suit would not
be barred under Section 207 of the Tenancy Act. Therefore,
the trial court in each case, where a issue in this regard is
raised, based on the stage of the suit i.e. either based on the
plaint averments or the evidence available on record would
have to come to a conclusion as to whether the facts as
alleged, if established or as established in a case where
evidence has been led makes the instrument void or
voidable and decide accordingly.

The fact that even in a case of a void document a relief of
declaration in this regard has been sought, as laid down in
the case of Rukmani (supra) once the declaration about
status of Tenancy rights is granted, the consequential relief
to the effect that the instrument in question is void and
ineffective can always be granted by the revenue court.
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11 Section 9 of the Code of Civil Procedure provides thus:

“9. Courts to try all civil suits unless barred -
The Courts shall (subject to the provisions
herein contained) have jurisdiction to try all
suits of a civil nature excepting suits of which
their cognizance is either expressly or impliedly
barred.

Explanation I - A suit in which the right to
property or to an office is contested is a suit of
a civil nature, notwithstanding that such right
may depend entirely on the decision of
questions as to religious rites or ceremonies.
Explanation [l - For the purposes of this
section, it is immaterial whether or not any fees
are attached to the office referred to in
Explanation I or whether or not such office is
attached to a particular place.” Section 9
empowers civil courts to try all suits of a civil
nature unless expressly or impliedly barred by
any Statute.

12 Section 256 of the Tenancy Act provides thus:

“256. Bar to jurisdiction of civil courts — (i)
Save as otherwise provided specifically by or
under this Act, no suit or proceeding shall lie in
any civil court with respect to any matter
arising under this Act or the rules made
thereunder, for which a remedy by way of suit,
application, appeal or otherwise is provided
therein.

(2) Save as aforesaid no order passed by the

State G(gizgﬁigﬁtl lpé N&r}x/igfm@a court or
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officer in exercise of the powers conferred by
this Act or the rules made thereunder, shall be
liable to be questioned in any civil court.”
Section 256 bars the jurisdiction of civil courts,
save as otherwise provided under the Tenancy
Act. Civil courts are expressly barred from
trying a suit or proceeding with respect to
matters arising under the Tenancy Act or rules
made under it for which a remedy by way of a
suit, application, appeal or otherwise is

provided in the Tenancy Act.

13 Section 207 of the Tenancy Act provides thus:

“207. Suits and applications cognizable by
revenue court only— (1) All suits and
applications of the nature specified in the Third
Schedule shall be heard and determined by a
revenue court.

(2) No court other than a revenue court shall
take cognizance of any such suit or application
or of any suit or application based on a cause
of action in respect of which any relief could be
obtained by means of any such suit or
application.

Explanation.— If the cause of action is one in
respect of which relief might be granted by the
revenue court, it is immaterial that the relief
asked for from the civil court is greater than, or
additional to, or is not identical with, that which
the revenue court could have granted.” Section
207 of the Tenancy Act states that no court
other than a revenue court shall take
cognizance of suits and . applications of the
nature specified in the Third Schedule. Such
suits can be heard and determined by a revenue
court which has exclusive jurisdiction. The
explanation clarifies that if the cause of action
is one in respect of which relief may be granted
by the revenue court, then it is immaterial that
a relief sought from the civil court is greater
than, in addition to or not identical to the relief
sought from the revenue court. Where a suit is
of a nature specified in any of the provisions of
the Third Schedule, the bar under Section 256
is attracted and the revenue courts have
exclusive jurisdiction to try the suit.

14 In Bank of Baroda v Moti Bhai4, a two judge Bench of
this Court dealt with the question of jurisdiction under
Sections 207 and 256 of the Tenancy Act. A bank had
sanctioned a demand loan facility to the respondent for
which the respondent executed a promissory note and a
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simple mortgage in favour of the bank. On his failure to
repay the loan, the Bank instituted a suit in the civil court
for recovery. The respondent raised a preliminary objection
that the suit was essentially one for enforcing the mortgage
and that the revenue court had the exclusive jurisdiction to
entertain the suit by reason of the provisions contained in
the Tenancy Act. The Trial court dismissed the objection.
Allowing the revision filed by the respondent, the High
Court held that that the mortgage deed in respect of
agricultural lands formed an essential part of the cause of
action. Upon an analysis of Sections 207 and 256 of the
Tenancy Act, a two judge Bench of this Court set aside the
Jjudgment of the High Court with the following reasons.

“5. A combined reading of these two sections would show
that the jurisdiction of civil courts is barred only in respect
of suits and applications of the nature specified in the Third
Schedule to the Act and in respect of suits or applications
based on a cause of action in respect of which any relief
could be obtained by means of a suit or application of the
nature specified in the Third Schedule. The civil court has
no jurisdiction to entertain a suit or proceeding with
respect to any matter arising under the Act or the Rules
made thereunder, provided that a remedy by way of a suit,
application or appeal or otherwise is provided in the Act.
A loan given by a Bank to an agriculturist, which is in the
nature of a commercial transaction, is outside the
contemplation of the Act and can, by no stretch of
imagination, be said to be in respect of any matter arising
under the Act... The business of the Bank, in so far as
lending transactions are concerned, is not to lend moneys
on mortgages but the business is to lend moneys.

8. On the question of jurisdiction, one must always have
regard to the substance of the matter and not to the form of
the suit. If the matter is approached from that point of view,
it would be clear that, primarily and basically, the suit filed
by the Bank is one for recovering the amount which is due
to it from the respondents on the basis of the promissory
note executed by respondent 1 and the guarantee given by
respondents 2 and 3.” (Emphasis supplied) Section 207
read with Section 256 of the Tenancy Act bars the
jurisdiction of the civil courts in respect of suits and
applications of the nature specified in the Third Schedule to
the Act. The question before us is whether the relief claimed
by the appellant can be granted exclusively by a revenue
court under the provisions of the Tenancy Act.

15 Section 88 of the Tenancy Act provides thus:

“88. Suits for declaration of right:- (1) Any
person claiming to be a tenant or a co-tenant
may sue for a declaration that he is a tenant or
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for a declaration of his share in such joint
tenancy.

(2) A tenant of Khudkasht may sue for a

declaration that he is such a tenant.

(3) A sub-tenant may sue the person from whom

he holds for declaration that he is a sub-tenant.

(4) A landholder other than a State Government
may sue a person claiming to be a tenant or co-

tenant of a holding or a tenant of Khudkasht or
a sub-tenant for a declaration of the right of
such person.”

Sl. No. 5 of the Third Schedule provides thus:

“THE THIRD SCHEDULE Suits, Applications and Appeals
under the Act (See Sections 207, 214, 215 & 217) S. Section
Description of suit, application or Period of Time Proper
Court/ No. of Act appeal limitation from Court Fees Officer
which competent period to dispose begins to of run

“THE THIRD SCHEDULE
Suits, Applications and Appeals under the Act
(See Sections 207,214, 215 & 217)

S.No. | Section | Description of suit, application or Period Time from Proper | Court/Officer
of Act appeal of which Court competent
limitation period Fees | to dispose of
begins to
run
5. 88 Suit for declaration of the plaintiffs None One Assistant
right :- rupee | Collector
(i) as a tenant, or
(ii) as a tenant of khudkasht, or
(iii) as a sub-tenant, or
(iv) for a share in a joint
tenancy

Sl No. 5 in the Third Schedule read with Section 207 of the
Tenancy Act stipulates that a suit for the declaration of a
right provided in Section 88 would lie before a revenue
court. In a suit where the relief sought for is the declaration
of the right stipulated in Section 88, Sections 207 and 256
read with the Third Schedule bar the jurisdiction of civil
courts and vest jurisdiction exclusively with a revenue
court.
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