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T §aT T & ok 75T BT SIHPRT 89 UR aIRE= drel
oM W ATl SRISH ®del YfIarGRTor & M Gol $Rar Bl
IR fhAT | $9 UR ATENTI §RT WUAl B AN &I T3 | T
qre) WGRM g 70T 8% 09 H1 fS1d 06.09.1963 HI TTHI
900 HUY TG AGT B Uoildg FI-THT UIEIGHTOT & Jaol @ Yel
# frerfed w&xaran 7| S Usiidg ga9r &1 06.09.1963 @
MR IR GfAATERTOT Bl WIAaRT ARTON Tf¥d & ST |

feh TSI RIS IR UFTATERTOT bl heoll dalawd H Yd, daldwd
T THI TAT SMfeAid b ddd 100 99 W B b JER W
ISR BIIARRI SMATH—1955 BT aRT—53 (1)(iv) AT TRIAHAT
JfATIH—1963 @ GRT—27 & T8 dlal & AMTBR FATK BB
gfdare] H1 01—11 ¥ FANRST & T € | 37 JAAIoll RIS W
gfyard] GRAT 01—11 P WIS T¥d & W14 |

fh Sad HATTST SRS & Heg H ardl HRgRM g T0Em Ih
ToTgd BT feHd 06.09.1963 BT TeTHI 900 WUY G IfET HY
Uolldg SEHT UfdareiTer & gaol & ug | fwnfed g8 g
JIHE H 99T H B9 B BRI WA Q1dT BTOT 1Ty § aeid
ARG T8} B B HRUT JAMTAR I Ifid 2 |

o HAATST ARTSH UR YRIATERTI) BT Heoll dalded H Yd, daldwd
@ AHI qAT AMMCATD T6 HId 100 a9 F & @ AR W aral
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&R YT TTd H Peoll PIed BRI & Fag H Plg (A T8l =18
g1 39 UPR 371 Heol & EINUT &1 S@1 I ARG 78l 81 B

DIXUT oxdild <ld] Cbllrgld—q—al ST %|

o & UfdardTor gRT 31U+ ufderd & uer § URT Gw=r 12 # Qifhd
XATIST Tef3d B g |

15. JR0T H WRRM JF IRGIRM S0Se—1 -1 IR FIAURIETI AfpeT
Py & A 99 35 99 2| BAR TUATSH ®Id &8 M| AR sl e
1996 H I gU| I8 el Toid & fb <8l g3 a9 I SH 6 99 &l |
3T ga Pel b IH FHI R S 15—16 99 ol | Acere fbw av H garm
1 &9 el 2| Acode HY gl ¥ g 2 % Awd 2000 # S A
Al | I8 SHET TToa 2 & S9d Aceric deael aid d4 #R fdren 9 2
G gS T g9 Weoic & 9R H 9aM drel 3 g9 g8 \El 9arn &
Jeoic § a7 ufshar o | difd 39 IR § S &I Bls Maeghdl ol
A | UeT—UE DET Wel § {6 A9 IY W qAN FIIAR T HeodHe T 7l

PHTOAT B | I8 Hel Fal © fb Hrodr & gRaR # s?ﬂ% 3R

W oHE T 2 eorgR dEl B ARare H wrodr @ oHE ot |
W—m1$ﬁw$waﬁﬂﬁwwwmﬁcﬁéﬁ
B & ey H Plg SXdol SigrEgrdal & A1 U fhd? IR—Fs udl
T8l | g8 wed el ® & # ue-fora g1 u® dEwm @@ ® 5 WA

RS 9 Hafdd Blg AMICRGRY U el {hAT & | oigs Hal fdh g4
Al IR UL B T | I HEAl Fel T b SuRTSI—1 B gt | urefer
U 49 IY 1€ H ATHIARGROT IR U9 fhar | Sad TS dY gTei=1 § 49
99 §Tg UTfAT UF U HRA BT BROT Jg © fPb dral gIRT AT 2012 F UL
fhar| a8 w1 Fel T & N9r & 9M TeR® foh o 89 W
THIARBROT Wl dd 85 OS] Bl IR fhaT| IJ§ de-T Tad & b
NGl & U § Wil AT AHIRGROT WIRS HR 3T 8 | Td B IhRT
A= g3l I8 el © W A 99 ERT WIsd & AW gl IS 3| I8
HEAT TAd ® 6 STy —1 W 3ifhd TR gDl A8d B HAd & | Tg
BT T8l © fP W P W Sad U YA dbicl Aed | forEr g1 g
ATEd 71 Iad AU UF fha U9 &1 forar € {9 AOe 8§ R U g
S drel € 981 ford € wuy uF H ford gRT—209 #§ &1 Uyrgu € g9
IdT FEl B | S ORI Jdiel A8d | fordl 8 | I8 deql dal © b TR

& TBd Acare | ng%ﬁ%%ﬂu?ﬁ Nﬁ FEThdq™ g & Acodiec & I
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1/2 2= SR &1 9 1,/2 39 Aodl & AW 9 =11 fhar a1 2|
Ig HEAT Tod © fob areuxa SHE H 1 /2 = S &1 1 /2 'R
qrél BT & Afp= adam= | S @ PEd g I drdl Bl 2w Tgf e
& HRYT AT BIS § IS I ¢ V&l § & |

16. YR H HNIRRM YH JoIRM Sl0Se]—2 1 SR Gfauierr ifdedmer
fhu & o1 99 55 99 T | W f9 99 § S g3 g AIS AL T | I
Sl Hel & T § wqpol 81 TAT § | I8 heal Ael © b g9l =l et
TET 3Tel 2| Tu o § 3T H e SR gdbled Ared o fordn | g8 Hel
TeAd 2 6 # | B UBR &1 <a1 ofar 8 | U8l & 91 g9l A< el <l
g1 H 5 U B I U & gy € | IE Pl el © fdb suH fdhaH
iR1 forgamy 21 931 e 91 2| 931 Ao e @l e @ 6 ugd
S SfUel Al off | 9Te W ST AT gg | YS! ST UM & AT o |
TS 918 H I BIRA B o | I9D A4 g | I§ Pl el © b o
U & US A& 10 H gRT | Hadl 91 gl |red o foRgdrs | wraer A
# UHeRI @ & TR B 2| SANGR BT Addd rSRI-UeRil ¢ |
A & gad AT S 8] §AT AT | USAHS D FHY STHI TR Rl
A H IEHY S UGS | I3 MR Wd & @6 G A6 2 302 B |
TIRM AR I 915 | fi @) g 7019 &1 918 9| 09 HA 3 H Bid &l
AT AT O e | ITOreT AfAgiEd Bid gAT Il HS1 Ul el | AT 91 Hal ©
b Sq IATELT RS a9 AR STH T8l B3N AT | IR DI B 1T
g U1 T8l 2| JSTgR Bl b gl Aol Udl & | AreT—Aiel udl

Il G—gs 919 9 2| 91 9 91 B e qel © 6 IRRE B
g ARgT g TOMd BT A oRd Rabrs § A81 8l | I8 bl 98l © b
AT I BT AHIARBRT A STGT SHARM - 9RART | 3foiRge dal b
TR MFAAT 5 WX 7| TR MGAA I SIR-IRT & SRl &l gaT
Bl | OIRRM & IR 9¢ 9| 5" 9 03 9T &1 S JaT
g | TIRM & & 9l § ¥ Yo 431 & 3R TP BIq 8 T 8 I gl Ul
T8 2| Hife TEAR M-S FEl 2| ¥E PeAl Tad 2 AR
M-S §H SHIF & HRY el 8l 3oge Hel f& |
JTAT—SIT 181 8| TR fHaer der o g3 udr 3]

@ faar &1 A =R forar € o1 g2 e w9 2| R B # S g
T HIHI | IJ& Bl el & & W BT RN

Y g ARGV BT IS [HAT AT | 31 39 I D BRI T8l &
fh IFd ARSI Bl 9@l 7 AT BRD AURRI MY §RT GRS
FRAMT AT B | §31 39 919 & TGN T8l & & fier sie el sHE
H oY AMT ®I B | I8 Hedl 9ol © [ suasi—1 xS W @
gl STHIM @1 IRTEET & | IFd UARISI—1 TRIASl ga] ay ddb ekl &
R H Q@I g AT| ISl e BId s G AT Al © | I§ PHeAl Tad ©
fb areus SHE 1 /2 fRar ar<) &1 9 1 /2 far gfareiTor &1 89 &
qIgsa S H Bl B geia™l B8 ¥ dIc H 38 99 § V&l B B |
JI—UE He-l Aol © & Yora Rebfe § fI€r g ToMd &1 A7 8 89 &
JAc[E AT 8 & dIav[g ol INTeg] HRATdHR 3o+ Alell ddh GuTas
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RGT | A ATl 91€ S OS] Bl SR fhaT | STR—8X 8Tl H ITefd
2 |

UHRUT H IR F AR SI08eg—3 F QIR UlauRIeToT AfFdee by
6 ¥R IUSHT A9 & | I8 FHeAl Tad & b gfaarenmr R RwieR & |
3oge Pl fb uSKil €1 U8 Pl wel € fb o1 W 9 ardl b Wd B
7 U Wd gAYl Usdl g | 919 a1l Wd 9RT MERT &1 & 9 U W%
ORI T WA & | R SH 60 AY T | WRT ST 1964—65 PI © | 93l 59 91
@I BRI T8l © [ S @ UAsY 59 ad | g3 | g9 S99 @l
TGN T8l 2 {6 Aceric &9 au ¥ garm| g dal fh | 1975 &
g1e 31 BY HeHl UG B | g8 dedl Wl § fdb 1975 & Usdl bl ol hlg
AT A% T8l & | IOge HEl &b IR I1§ 81 © | T Hd Bid gall
I ATE 2l | AT Hd BId g3 g9 IS Tl 2 | T IR FHred AaE H
FIT S O G Ul 8l | H Al SR @ YRR BT ST g | el | A
ACATShel ¥ BIC ST § | WRIRY 9 e [&aH My g1 udr =& |
HRTRYT T IR F 3T ATl BIc H 3 Bl Hel| 39 BIgd & (o Ud
o7 ugel H ®Ic H A1 A7 | A9 A 9 781 gY| I8 FHeAl Tad © b
59 yd o foiRa # gy 78l &Y 81| H9 SIRMESi & I8 9T 1 US
forEarar o | I8 wEal Todd & f& Pl U gdhiel d18d o 370 Wb |
ford 21| 98 der Toa 2 & §9R R WaR™m & 99 dieard g8 8 |
T8 el Tad & & H &R WEaRM oud ¥ &0 & foll ofg 8l | I8
BT Ted & [P S ¥ 12 ¥ gd H 3R Urardimor Si iR HI@rRM
@I Bl Y Bl | I8 Dol Wel © [b g3 AR Wd & Al W el a'E
A I T 2| I I S & M TERT 6T 1€ Al & | I8 Pl
el 7 U U7 H Y Gl 9 R d@id HEd J forEan 7|
g Bel b &9 dl goll ®l Skl 8 | I8 Dol Fel © b oAU UF H
DI BT ORT o1 & a5 gl dred | fordl g1 98 den 9l § &
H LT F8) < 2| HY Ol g <@l © | I8 HeAl Tod © fb 3meh
S ardl @ 81 SR STl UfaareTor &8 iR ISl H Ui &
HET ¥ 3C 99 < V&l B

UHRUT H IHIRM JF AFARM SI08g—4 - QIRT AIURIEToT AT
fhy & a8 Fe |21 & & § 42 99 &7 §| I8 P el 7 & § srar
uel foram =18l g | H a13dl O Uel g | I8 el Fel © 1d J9l AN Wd &
GET G IIE & | W eI Wd & SR &7 I 8] 2| I8
HET Wel © 6 q37 ol ¥ 35 a9 Usel @l 91 H3I IS el o | IS
FHedl Fel T b I/ Ul A 9 H forErs € A1 98 91 ge—gTs
foRaTs & | Wcetie # @1 Ufshar J&dl 2| 931 SN 81 & | I8 Hel
AEl & b 3l H B H UlAAIGRToT & A1 AT § | I§ Hel ToAd & (b
qIERToT BT 1 /2 fear 9 gfoardimor &1 1 /2 = & oifed ufoardy @
T # B I | 3T BIC H 30 9 < & &

G0N H AqGRT G BITRH S0S<y 5 1 IRM Hfoderor sifieper fag
f w8 e HE 2 %S?gﬁ%tﬁeqﬁ[ﬁl\iﬁi@ e & fb W vmer uH
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R 39 A2l fordl 7| I8 e Tad & & § U9 g 98 9 3O 7 b
TaIh—oTald dl § Uard 7 931 9o © | I8 Hel 9l © & g9
W WA B G AT A& T8 2| ATgE bel b Are 81 W W
AT 288, 375, 376 © | ATGUKI RIS & TSI HI WA 375, 288 T 376
oIl SI-—USI €| T & W e} W g Are Fél 2| A e
HT T 3T U TSI o | WRT ST FRd 2024 H F3AT| ASTHC PHd B3l
:l‘z?r%\'lTrJTr\fP?EF‘»w\rlqls 8 & HUF HA Uy uF A
?ﬁmﬁ‘s‘m | FcetHe @ Ufhar @ g3 ISR T8 § | 3OS
@Bl b Sfd BT S9 &1 81 g7 ol § AToHe & IR H b gdl Fobdll
g1 I8 DE W © b 7o g TR Afarfd wid g | o g

411

Hag H g3 IORGI H Wi T8 o7 | gl H Al 9o Ahar b d=H
frae fhar| srorge @er b Wi o1 NS dxars | Sad eu uF H
BT IRT T DI A9 Tbicl ATgd o fordl & | g8 $e-1 |l & b al
IR e gs forad fiEl § BER 91 T8l A 3foige del ek H
TArIC | 1T A8l o | IS HRas qd S H A HikaT HToem |
3gE ®el b Torud Ao o | 3Gy Hel b § |l § 721 o | I8
HEAT TeId © b TeAd 8 & BROT 3d+ I91 db QUIHR QT | I8 bl
TAd © fb areusd S H @IS dredl 8l IR gS Wil ofF T8l @
el dA1 A 9 vl | AR g1d A8l A g9aier’) RIS Bl H 30
I T & 8 B | UT-IE HeAl Hel © b g9d IRgoEE H T ar
WGT BT A9 97 R T & 3D I TG BT A AT| =] A7drier T o |
qac[e 39d AW 9 IR Woll dRals | 3Aferd 3a- Alal dd i

GUTHR IGATS | IR—Ig I1d TAd 3 |

Al W fIgM iffgadr AR @ 989 g TS | GRM 989 fagm
Sifergacm arqt g fofad 98w wRga PRd 8¢ faed foar & oo
IRl WA HEAT 303 Vel 139—00 ST, 376 ¥ebd 18—11 1€l Ud 302
RPHAT 0—06 STET el Ihdl 157—17 el HIGT TR dedled TMEl
aﬁﬁmvz%wawmwmvzﬁwaﬁaﬁww
DI AN P SR ARG RblS H fdpd GRE AT SR Hgad
GIdeRl a9 B Sd | <R 989 fdg Sfdgeaar gfadre] gR1 Sareardr §
3ifha fowgafl @I A3 <levrd gy Mde fdar f& ardl “ieR™ g woren
IH UMd bl fAd 06.09.1963 DI THAY 900 WU MG JAQAT PR
Goilag g URTEATERToT & gaol & Y&l § Mifed dxamm T ar| S
Golldg 9g9MT Qe 06.09.1963 @ JMMER WX YRIETERTT &1 WRIGRT
RIS | Bl ST |

i fag srfergear E|Té>r H 989 W H99 fHAaT A7 TG UATdel TN Hel
RIS T SYdd Aqelld] fhdl TAT| YHRUT H ddaR fageryoy

fpar ST emufera B ;grﬂwlgn tureFKWVen 1,01 T 03 T 4 D Bl
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fqarers fdg 81 SH RO YAR § TADGI A=A 01 G 03 BT (D A1
fageiyo fHar ST SMUfSIT € | UBROT H ded! GRAT 01 d 03 T UBR
B

1. 377 375777177 jj(‘/d/w’/ 3//V/U1? IV \’7’.(5"—// 303 376 d 302
gIe I TIV GV e 1,2 BWIEIdeN SEENT Bl
gIguT GIeT @b BT EB &)

2. 37gT FIAGIITI Ao RIS Y¥ dIe] §INT 13 06.
09.1963 @I FAGIGNTT & &7 H [&7 7 JATTH P
STV UY @ISy SN @ "Il FIAT Y BT
frFrY 8/

22 GHROT H Iad dqd! dral Bl WGRIER] 3RS & Qe SIfPaRi &l
Y0 | G 2| GHROT H drql bl qral bl &I AMR © b gad
I b THY YT g WRGRM & Aol T 8 & BRY U=l i
1/2 28 | S 43 $rodr 9901 1 /2 2R | doll 9a1 TRME & M
SIRY A a7 | 39 UeR Idd ARSI IR Jad daad & q9d q1dT ol
997 TR BT 8 9 <ol fhdl AT YHRoT § dral &l AT doil gaT
TIRM & <8l 8 IR UIAaTanTo) & gdol SIaRME o dofl &l FEde
WW@WWWW?SWWWWW
P M T BT AT | 39 AUR TR gIAET H Joil 9dr T D 1 /2
R W I BT W] JAWHR yar By O | 59 dde § ygei—03 @
Ue3—04 WM gl & JdldT W W g fb Iad IRl # doil 947
TIRM &1 1/2 fw fAfgg ar) 59 oo 991 TWIRME & Bia
ATHIARDROT & gRT UAAIGHT & U&T § WipR (har AT Yo § I8
fafdarfed & & 9y ol 991 TR &1 Afde aiRe 81 39 UeR
TGSl ol §dT R &l IR ufdard] & uel H had 84 @l
oI IIERTOT & UeT H WhR fhar ST =R Td Udid 8idT ¢ |

Void : Voidable

23.319 UPROT H HUA H AU R & d9F & Usiihd axIael & I g
IRIGIVNT B B HAHeUT / AR BT FHSHT 3MIAD & | 39 AeeT o
AT RIS §RT Ufauied s =i geidl & gRT |ufd 3
Ju TR & daM @ Uslihd SISl @ YA 9 PLABIUG B
HDHSYT / ARV B AT DI TS & | 3H el H RGO A5dY0l UMD
SRl §RT @1 s fAda=T &1 IO YR H UEHe § | 39 dag H
A9 STad¥d e g1 fded ordiel =T 598 /2005 §89dTE
Baljinder Singh vs Rattan Singh 5 T&TI® 05.08.2008 &1 fad I oig # g7
g AT B B HheuT /JTURIT & g § fad==m o1 7| s
IRIfTR ORT BT SEROT 94 ThR 8-

24. In Sadasivam v. K. Doraisamy (AIR 1996 SC 1724) it

was found that when the father has executed sale deed in
favour of a near relative and the intention to repay debt or

legal necessiljgiﬁvﬁzgfaf@ Rr&fe@éwﬂgzdm transaction.
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25. In Words and Phrases by Justice R.P. Sethi the
expression ‘void' and “'voidable' read as under:

"Void- Black's Law Dictionary gives the meaning of the
word "void" as having different nuances in different
connotations. One of them is of course "null or having no
legal force or binding effect”. And the other is "unable in
law, to support the purpose for which it was intended".
After referring to the nuances between void and voidable
the lexicographer pointed out the following: "The word
void' in its strictest sense, means that which has no force
and effect, is without legal efficacy, is incapable of being
enforced by law, or has no legal or binding force, but
frequently the word is used and construed as having the
more liberal meaning of ‘voidable'. The word ‘void' is
used in statute in the sense of utterly void so as to be
incapable of ratification, and also in the sense of voidable
and resort must be had to the rules of construction in
many cases to determine in which sense the legislature
intended to use it. An act or contract neither wrong in
itself nor against public policy, which has been declared
void by statute for the protection or benefit of a certain
party, or class of parties, is voidable only". (Pankan
Mehra and Anr. v. State of Maharashtra and Ors. (2000
(2) SCC 756).

Per Fazal Ali, J- The meaning of the word "void" is stated
in Black's Law Dictionary (3rd Edn.) to be as follows:

"Null and void; ineffectual;

nugatory; having no legal force or binding effect; unable
in law to support the purpose for which it was intended;
nugatory and ineffectual so that nothing can cure it; not
valid". Keshavan Madhava Menon v. State of Bombay
(1951 SCR 228).

The expression "void" has several facets. One type of void
acts, transactions, decrees are those which are wholly
without jurisdiction, ab initio void and for avoiding the
same no declaration is necessary, law does not take any
notice of the same and it can be disregarded in collateral
proceeding  or  otherwise.  Judicial  Review  of
Administration Action, 5th Edn., para 5-044 (See also
Judicial Remedies in Public Law at page 131;
Dhurandhar Prasad Singh v. Jai Prakash University and
Ors. (2001 (6) SCC 534) The other type of void act, e.g.
may be transaction against a minor without being
represented by a next friend. Such a transaction is a good
transaction against the whole world. So far as the minor is
concerned, if he decides to avoid the same and succeeds in
avoiding it by taking recourse to appropriate preceding
the transaction becomes void from the very beginning.
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Another type of void act may be one, which is not a nullity,
but for avoiding the same, a declaration has to be made.
(See Government of Orissa v Ashok Transport Agency and
Ors (2002 (9) SCC 28) The meaning to be given to the
word "void" in Article 13 of the Constitution is no longer
res integra, for the matter stands concluded by the
majority decision of the Court in Keshavan Madhava
Menon v. The State of Bombay (1951) SCR 228. We have
to apply the ratio decidendi in that case to the facts of the
present case. The impugned Act was a existing law at the
time when the Constitution came into force. That existing
law imposed on the exercise of the right guaranteed in the
citizens of the India by Article 19(1)(g) restrictions which
could not be justified as reasonable under clause (6) as it
then stood and consequently under Article 13 (1) that
existing Law became void "to the extent of such
inconsistency”. As explained in Keshavan Madhava
Menon's case (supra) the Law became void in toto or for
all purposes or for all times or for all persons but only "to
the extent of such inconsistency”, that is to say, to the
extent it became inconsistent with the provisions of Part
11T which conferred the fundamental rights on the citizens.
1t did not become void independently of the existence of
the rights guaranteed by Part Ill. (See Bhikaji Narain
Dhakras and Ors. v. The State of Madhya Pradesh and

Anr. (1955 (2) SCR 589).

The word "void" has a relative rather than an absolute
meaning. It only conveys the idea that the order is invalid
or illegal. In Halsbury's Laws of England, 4th Edn. (Re-
issue) Vol. 1(1) in para 26, p.31 it is stated thus: "If an act
of decision, or an order or other instrument is invalid, it
should, in principle, be null and void for all purposes; and
it has been said that there are no degrees of nullity. Even
though such an act is wrong and lacking in jurisdiction,
however, it subsists and remains fully effective unless and
until it is set aside by a court of competent jurisdiction.
Until its validity is challenged, its legality is preserved".
(See State of Kerala v.

M.K. Kunhikannan Nambiar Manjeri Manikoth, Naduvil
(dead) and ors. (1996 (1) SCC 435).

"Voidable act” is that which is a good act unless avoided,
e.g. if a suit is filed for a declaration that a document is
fraudulent, it is voidable as the apparent state of affairs is
the real state of affairs and a party who alleges otherwise
is oblige to prove it. If it is proved that the document is
forged and fabricated and a declaration to that effect is
given, a transaction becomes void from the very
beginning. There may be voidable transaction which is
required to be set aside and the same is avoided from the
day it is so set aside and not any day prior to it. In cases,
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where legal effect of a document cannot be taken away
without setting aside the same, it cannot be treated to be
void but would be obviously voidable. Government of
Orissa v. Ashok Transport Agency and Ors. (2002 (9) SCC
28)".

24. 39 YHR AFECE Ioadd ORI gRT NIfdel 1l ST 4481 /2001
d39dl1 Dhurandhar Prasad Singh vs Jai Prakash University # fadid 24.07.
2001 B &I T ol H 3 T RGN B BT HHIAT / AR B
ey # g @1 2| e uRifie RT3 SER0 A IR 8-

The expressions void and voidable have been subject
matter of consideration before English Courts times
without number. In the case of Durayappah v. Fernando
and others [1967] 2 All England Law Reports 152, the
dissolution of municipal council by the minister was
challenged. Question had arisen before the Privy Council
as to whether a third party could challenge such a
decision. It was held that if the decision was complete
nullity, it could be challenged by anyone, anywhere. The
Court observed at page 158 thus:-

The answer must depend essentially on whether the order
of the Minister was a complete nullity or whether it was an
order voidable only at the election of the council. If the
former, it must follow that the council is still in office and
that, if any councillor, ratepayer or other person having a
legitimate interest in the conduct of the council likes to
take the point, they are entitled to ask the court to declare
that the council is still the duly elected council with all the
powers and duties conferred on it by the Municipal
Ordinance.

In the case of In re McC. (A minor) [ 1985 ] 1 Appeal
Cases 528, the House of Lords followed the dictum of
Lord Coke in the Marshalsea Case quoting a passage
from the said judgment which was rendered in 1613 where
it was laid down that where the whole proceeding is
coram non judice which means void ab initio, the action
will lie without any regard to the precept or process. The
Court laid down at page 536 thus:-

Consider two extremes of a very wide spectrum.
Jurisdiction meant one thing to Lord Coke in 1613 when
he said in the Marshalsea Case (1613) 10 Co. Rep.68b, at
p-76a:

when a court has jurisdiction of the cause, and, proceeds
inverso ordine or erroneously, there the party who sues,
or the officer or minister of the court who executes the
precept or process of the court, no action lies against
them. But when the court has not jurisdiction of the cause,
there the whole proceeding is coram non judice, and
actions will lie against them without any regard of the
precept or process.

The Court of the Marshalsea in that case acted without
jurisdiction because, its jurisdiction being limited to
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between two citizens neither of whom was a member of the
Kings household. Arising out of those proceedings a party
arrested by process of the Marshalsea could maintain an
action for false imprisonment against, inter alios, the
Marshal who directed the execution of the process. This is
but an early and perhaps the most quoted example of the
application of a principle illustrated by many later cases
where the question whether a court or other tribunal of
limited jurisdiction has acted without jurisdiction (coram
non judice) can be determined by considering whether at
the outset of the proceedings that court had jurisdiction to
entertain the proceedings at all. So much is implicit in the
Lord Cokes phrase jurisdiction of the cause.

In another decision, in the case of Director of Public
Prosecutions v. Head [1959] Appeal Cases 83, House of
Lords was considering validity of an order passed by
Secretary of the State in appeal preferred against
judgment of acquittal passed in a criminal case. The Court
of Criminal Appeal quashed the conviction on the ground
that the aforesaid order of Secretary was null and void
and while upholding the decision of the Court of Criminal
Appeal, the House of Lords observed at page 111 thus:-
This contention seems to me to raise the whole question of
void or voidable: for if the original order was void, it
would in law be a nullity. There would be no need for an
order to quash it. It would be automatically null and void
without more ado. The continuation orders would be
nullities too, because you cannot continue a nullity. The
licence to Miss Henderson would be a nullity. So would all
the dealings with her property under Section 64 of the Act
of 1913. None of the orders would be admissible in
evidence. The Secretary of State would, I fancy, be liable
in damages for all of the 10 years during which she was
unlawfully detained, since it could all be said to flow from
his negligent act; see section 16 of the Mental Treatment
Act, 1930.

But if the original order was only voidable, then it would
not be automatically void. Something would have to be
done to avoid it. There would have to be an application to
the High Court for certiorari to quash it.

This question was examined by Court of Appeal in the
case of R. v. Paddington Valuation Officer and another,
Exparte Peachey Property Corporation, Ltd. [1965] 2 All
England Law Reports 836 where the valuation list was
challenged on the ground that the same was void
altogether. On these facts, Lord Denning, M.R. laid down
the law observing at page 841 thus:-

It is necessary to distinguish between two kinds of
invalidity. The one kind is where the invalidity is so grave
that the list is a nullity altogether. In which case there is
no need for an order to quash it. It is automatically null
and void without more ado. The other kind is when the
invalidity does not make the list void altogether, but only
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voidable. In that case it stands unless and until it is set
aside. In the present case the valuation list is not, and
never has been, a nullity. At most the first respondent-
acting within his jurisdiction-exercised that jurisdiction
erroneously. That makes the list voidable and not void. It
remains good until it is set aside.

De Smith, Woolf and Jowell in their treatise Judicial
Review of Administrative Action, Fifth Edition, paragraph
5-044, has summarised the concept of void and voidable
as follows: Behind the simple dichotomy of void and
voidable acts (invalid and valid until declared to be
invalid) lurk terminological and conceptual problems of
excruciating complexity. The problems arose from the
premise that if an act, order or decision is ultra vires in
the sense of outside jurisdiction, it was said to be invalid,
or null and void. If it is intra vires it was, of course, valid.
If it is flawed by an error perpetrated within the area of
authority or jurisdiction, it was usually said to be
voidable; that is, valid till set aside on appeal or in the
past quashed by certiorari for error of law on the face of
the record. Clive Lewis in his works Judicial Remedies in
Public Law at page 131 has explained the expressions
void and voidable as follows:-

A challenge to the validity of an act may be by direct
action or by way of collateral or indirect challenge. A
direct action is one where the principal purpose of the
action is to establish the invalidity. This will usually be by
way of an application for judicial review or by use of any
statutory mechanism  for appeal or review. Collateral
challenges arise when the invalidity is raised in the course
of some other proceedings, the purpose of which is not to
establish invalidity but where questions of validity become
relevant.

Thus the expressions void and voidable have been subject
matter of consideration on innumerable occasions by
courts. The expression void has several facets. One type of
void acts, transactions, decrees are those which are
wholly without jurisdiction, ab initio void and for avoiding
the same no declaration is necessary, law does not take
any notice of the same and it can be disregarded in
collateral proceeding or otherwise. The other type of void
act, e.g., may be transaction against a minor without
being represented by a next friend. Such a transaction is
good transaction against the whole world. So far the
minor is concerned, if he decides to avoid the same and
succeeds in avoiding it by taking recourse to appropriate
proceeding the transaction becomes void from the very
beginning. Another type of void act may be which is not a
nullity but for avoiding the same a declaration has to be
made. Voidable act is that which is a good act unless
avoided, e.g., if a suit is filed for a declaration that a
document is fraudulent and/or forged and fabricated, it is
voidable as apparent state of affairs is real state of affairs
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and a party who alleges otherwise is obliged to prove it. If
it is proved that the document is forged and fabricated and
a declaration to that effect is given a transaction becomes
void from the very beginning. There may be a voidable
transaction which is required to be set aside and the same
is avoided from the day it is so set aside and not any day
prior to it. In cases, where legal effect of a document
cannot be taken away without setting aside the same, it
cannot be treated to be void but would be obviously

voidable.

25. GhR0T H TR d YPGB Bl Hhoudl / ARV Bl JGHROM Dl
AAS @ U USiid XSl @ I 9 YA B D IMER W
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(vi) It is well settled that the question of jurisdiction
namely whether a suit is exclusively triable by a revenue
court or a Civil Court can take cognizance of it has to be
decided on the allegations made in the plaint. It is also
further settled that it is the substance of the plaint and the
true nature of the suit that is to be seen to determine the
question of jurisdiction. If in substance the relief claimed
is one which the revenue court alone is entitled to give, the
Jjurisdiction of the civil court will be ousted even though it
may require the revenue court to incidentally determine
some ancillary facts. In order to determine the true nature
of the relief claimed in a suit, the pith and substance and
not the form in which the relief may be couched has to be
considered. Each case has to be examined on its own
particular facts and no universal rule can be applicable to
every case.

Xxx
In my view unless a clear finding to that effect is given, the
relief claimed by the appellant cannot be granted. Under
the provisions of Rajasthan Tenancy Act, declaration and
permanent injunction regarding an agricultural land can
be granted only by a revenue court. It cannot be disputed
that a suit for declaration of tenancy rights regarding an
agricultural land has to be filed under Section 88 whereas
a suit for permanent injunction has to be filed under
Section 188 of the Rajasthan Tenancy Act. Section 207 of
the Rajasthan Tenancy Act provides that all suits of the
nature specified in the Il Schedule of the Act shall be
heard and determined by a revenue court and no court
other than a revenue court shall take cognizance of any
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such suit. A suit for declaration finds place in Item No.5
whereas suit for permanent injunction finds place in Item
No.23 C of the Il Schedule. It is thus, very much clear
that the present suit was clearly barred by law as Section
207 of the Rajasthan Tenancy Act bars such a suit from
being taken cognizance and considered by a court other
than a revenue court. The learned trial Court has rightly
arrived at a conclusion that the suit is not entertainable by
a civil Court.

26. 3 UBR AFE ORI Iod e SEgR gR1 Rifda RdreH
T 137 /2015 §3-d1-1 Hasti Cement Pvt. Ltd. & Anr vs Sandeep Charan H
f&fid 07.032018 &1 o T ol H Uoilgd SWHSl & T g

B ® MUR W RIfdd <Iared U9 oG IR B
Wa%ﬁaﬁzﬁwaﬁﬁﬁwaﬁélﬁﬂwmﬁvww
o R 8-

From what has been noticed hereinbefore, it can be safely
concluded that if the allegation in the plaint/substance of
the allegations in the plaint allege the instrument to be
void and no cancellation is required and without seeking
such cancellation the relief of declaration pertaining to
tenancy rights with regard to the agricultural land in
question can be obtained by the plaintiff, only the revenue
courts would have jurisdiction to deal with the subject
matter of the suit and consequently the jurisdiction of civil
courts would be barred. However, if the allegations made
in the plaint make out a case of document being voidable,
relief of cancellation of such a voidable document can
only be granted by civil court and irrespective of the fact
that the instrument pertains to agricultural land, the suit
would not be barred under Section 207 of the Tenancy
Act. Therefore, the trial court in each case, where a issue
in this regard is raised, based on the stage of the suit i.e.
either based on the plaint averments or the evidence
available on record would have to come to a conclusion as
to whether the facts as alleged, if established or as
established in a case where evidence has been led makes
the instrument void or voidable and decide accordingly.

The fact that even in a case of a void document a relief of
declaration in this regard has been sought, as laid down
in the case of Rukmani (supra) once the declaration about
status of Tenancy rights is granted, the consequential
relief to the effect that the instrument in question is void
and ineffective can always be granted by the revenue
court.

27.39 UHR IWIGd M Fidl & 3faelip= 4 faarfad Fufd R SRy
JfErprR fHfed g4 9 fdarfad |ufd o1 Uoilgd S&iEasl gRT FRvl by
S B Refd # ord ey 9 Rafdd ey & SARGR & He
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11 Section 9 of the Code of Civil Procedure provides thus:

“9. Courts to try all civil suits unless barred -
The Courts shall (subject to the provisions
herein contained) have jurisdiction to try all
suits of a civil nature excepting suits of which
their cognizance is either expressly or
impliedly barred.

Explanation I - A suit in which the right to
property or to an office is contested is a suit of
a civil nature, notwithstanding that such right
may depend entirely on the decision of
questions as to religious rites or ceremonies.
Explanation Il - For the purposes of this
section, it is immaterial whether or not any
fees are attached to the office referred to in
Explanation I or whether or not such office is
attached to a particular place.” Section 9
empowers civil courts to try all suits of a civil
nature unless expressly or impliedly barred by
any statute.

12 Section 256 of the Tenancy Act provides thus:
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“256. Bar to jurisdiction of civil courts — (i)
Save as otherwise provided specifically by or
under this Act, no suit or proceeding shall lie
in any civil court with respect to any matter
arising under this Act or the rules made
thereunder, for which a remedy by way of suit,
application, appeal or otherwise is provided
therein.

(2) Save as aforesaid no order passed by the
State Government or by any revenue court or
officer in exercise of the powers conferred by
this Act or the rules made thereunder, shall be
liable to be questioned in any civil court.”
Section 256 bars the jurisdiction of civil
courts, save as otherwise provided under the
Tenancy Act. Civil courts are expressly barred
from trying a suit or proceeding with respect
to matters arising under the Tenancy Act or
rules made under it for which a remedy by way
of a suit, application, appeal or otherwise is
provided in the Tenancy Act.

13 Section 207 of the Tenancy Act provides thus:

“207. Suits and applications cognizable by
revenue court only— (1) All suits and
applications of the nature specified in the
Third Schedule shall be heard and determined
by a revenue court.

(2) No court other than a revenue court shall
take cognizance of any such suit or application
or of any suit or application based on a cause
of action in respect of which any relief could
be obtained by means of any such suit or
application.

Explanation.— If the cause of action is one in
respect of which relief might be granted by the
revenue court, it is immaterial that the relief
asked for from the civil court is greater than,
or additional to, or is not identical with, that
which the revenue court could have granted.”
Section 207 of the Tenancy Act states that no
court other than a revenue court shall take
cognizance of suits and applications of the
nature specified in the Third Schedule. Such
suits can be heard and determined by a
revenue court which has exclusive jurisdiction.
The explanation clarifies that if the cause of
action is one in respect of which relief may be
granted by the revenue court, then it is
immaterial that a relief sought from the civil
court is greater than, in addition to or not
identical to the relief sought from the revenue
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court. Where a suit is of a nature specified in
any of the provisions of the Third Schedule,
the bar under Section 256 is attracted and the
revenue courts have exclusive jurisdiction to
try the suit.

14 In Bank of Baroda v Moti Bhai4, a two judge Bench of
this Court dealt with the question of jurisdiction under
Sections 207 and 256 of the Tenancy Act. A bank had
sanctioned a demand loan facility to the respondent for
which the respondent executed a promissory note and a
simple mortgage in favour of the bank. On his failure to
repay the loan, the Bank instituted a suit in the civil court
for recovery. The respondent raised a preliminary
objection that the suit was essentially one for enforcing
the mortgage and that the revenue court had the exclusive
Jurisdiction - to entertain the suit by reason of the
provisions contained in the Tenancy Act. The Trial court
dismissed the objection. Allowing the revision filed by the
respondent, the High Court held that that the mortgage
deed in respect of agricultural lands formed an essential
part of the cause of action. Upon an analysis of Sections
207 and 256 of the Tenancy Act, a two judge Bench of this
Court set aside the judgment of the High Court with the
following reasons:

“5. A combined reading of these two sections would show
that the jurisdiction of civil courts is barred only in
respect of suits and applications of the nature specified in
the Third Schedule to the Act and in respect of suits or
applications based on a cause of action in respect of
which any relief could be obtained by means of a suit or
application of the nature specified in the Third Schedule.
The civil court has no jurisdiction to entertain a suit or
proceeding with respect to any matter arising under the
Act or the Rules made thereunder, provided that a remedy
by way of a suit, application or appeal or otherwise is
provided in the Act.

A loan given by a Bank to an agriculturist, which is in the
nature of a commercial transaction, is outside the
contemplation of the Act and can, by no stretch of
imagination, be said to be in respect of any matter arising
under the Act... The business of the Bank, in so far as
lending transactions are concerned, is not to lend moneys
on mortgages but the business is to lend moneys.

8. On the question of jurisdiction, one must always have
regard to the substance of the matter and not to the form
of the suit. If the matter is approached from that point of
view, it would be clear that, primarily and basically, the
suit filed by the Bank is one for recovering the amount
which is due to it from the respondents on the basis of the
promissory note executed by respondent [ and the
guarantee given by respondents 2 and 3.” (Emphasis
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supplied) Section 207 read with Section 256 of the
Tenancy Act bars the jurisdiction of the civil courts in
respect of suits and applications of the nature specified in
the Third Schedule to the Act. The question before us is
whether the relief claimed by the appellant can be granted
exclusively by a revenue court under the provisions of the

Tenancy Act.

15 Section 88 of the Tenancy Act provides thus:

“88. Suits for declaration of right:- (1) Any
person claiming to be a tenant or a co-tenant
may sue for a declaration that he is a tenant or
for a declaration of his share in such joint
tenancy.

(2) A tenant of Khudkasht may sue for a
declaration that he is such a tenant.

(3) A sub-tenant may sue the person from
whom he holds for declaration that he is a
sub-tenant. (4) A landholder other than a State
Government may sue a person claiming to be a
tenant or co-tenant of a holding or a tenant of
Khudkasht or a sub-tenant for a declaration of
the right of such person.”

SI. No. 5 of the Third Schedule provides thus:

“THE THIRD SCHEDULE Suits, Applications and
Appeals under the Act (See Sections 207, 214, 215 & 217)
S. Section Description of suit, application or Period of
Time Proper Court/ No. of Act appeal limitation from
Court Fees Officer which competent period to dispose
begins to of run

“THE THIRD SCHEDULE
Suits, Applications and Appeals under the Act
(See Sections 207, 214, 215 & 217)

S.No. | Section | Description of suit, application or Period Time from Proper | Court/Officer
of Act appeal of which period | Court competent
limitation | begins to run Fees to dispose of
5. 88 Suit for declaration of the plaintiffs None One Assistant
right :- rupee | Collector

(i) as a tenant, or

(ii) as a tenant of khudkasht, or
(iii) as a sub-tenant, or

(iv) for a share in a joint
tenancy

SI. No. 5 in the Third Schedule read with Section 207 of

the Tenancy Act stipulates that a suit for the declaration of

a right provided in Section 88 would lie before a revenue

court. In a suit where the relief sought for is the

declaration of the right stipulated in Section 88, Sections

207 and 256 read with the Third Schedule bar the
Signature Not Verified

Digitally signéd'gke av Kumar
Meena

Date: 2025.11.0 :00:54 IST
Reason: SeIfAttﬁFﬁd

Page 26 of 32




IEr 991 ERT
2011 /00055
Aot faeT®:—29.09.2025
Jurisdiction of civil courts and vest jurisdiction exclusively
with a revenue court.
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