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o & ATENTOT ERT <A SIS DI AT 81 &l ST |07
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4. YHROT H ATl B ITAih fhar AT I 989 R d494 fbar Tar g |
918 UATdell 3Taclidh d H9+ §89 a8l © b goxor Rifaa ufssar
Tfedr—1908 & 3MeI—7 H—11 & UIHAT 99 9 &g & oo §
qeal & B el & uRven d fdvelvor 9 ud fufder  ufshar
TGfEd—1908 & MMeT—7 FR—HA—11 BT IgX01 Igi UNIe 2| o fh 59
JhR Bi—

11. Rejection of plaint.- The plaint shall be rejected in the
following cases:—

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff, on
being required by the court to correct the valuation within a
time to be fixed by the court, fails to do so;

(c) where the relief claimed is properly valued, but the plaint is
written upon paper insufficiently stamped, and the plaintiff, on
being required by the court to supply the requisite stamp paper
within a time to be fixed by the Court, fails to do so;

(d) where the suit appears from the statement in the plaint to be
barred by any law;

(e) where it is not filed in duplicate;

(f) where the plaintiff fails comply with the provision of Rule 9.

Provided that the time fixed by the court for the
correction of the valuation or supplying of the requisite stamp
papers shall not be extended unless the court, for reasons to be
recorded, is satisfied that the plaintiff was prevented by any
cause of an exceptional nature from correcting the valuation or
supplying the requisite stamp papers, as the case may be within
the time fixed by the court and that refusal to extend such time
would cause grave injustice to the plaintiff.

5. 39 We¥ ¥ A HqEN 9T IRITTT §IRT Smt. V. Bragan Nayagi vs R. R.
Jeyaprakasam UchNUT ¥ faqid 01.04.2015 &1 o T iy & gife )T
BT IEIT NGRS & o fh 39 TR &

While filing an application under Order 7 Rule 11 of the Code
of Civil Procedure, the Court is bound to see whether the case
on hand falls within six limbs stated in the said Rule. If the suit
is not falling under any of those categories, the plaint cannot be
rejected.

6. fafda ufdhar wfgdr—1908 @ Mew—7 MIH—11 Ud AFAE da9 =
YT gIXT Smt.V.Bragan Nayagi vs R.R.Jeyaprakasam Y XU] # fedid 01.04.
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Object

7. Rifae wfpar wfear—108 & smew—7 fEH-11 & Fyi fadwd &g

IR

®T SV TEl UNAe 2| aduem Rifde ufshan

Tfed—1908 @& 3Mev—7 a9—11 & ST (Object) & Hdg H IRy

gl SERVI I UHRE 2 | A STad <araTerd g1]1 Rafdd i
9519 /2019 3-dTH Dahiben vs Arvindbhai Kalyanji Bhanusali # fedie 09.07.
2020 ®I fifdar ufear wfgar—1908 & w7 MOA—11 & IgeW

(Object) & Hag ¥ gera ufouifed fear g1 e uRifte R @

SE 39 UHR e
The underlying object of Order VII Rule 11 (a) is that if in a
suit, no cause of action is disclosed, or the suit is barred by

limitation under Rule 11 (d), the Court would not permit the

plaintiff to unnecessarily protract the proceedings in the suit. In

such a case, it would be necessary to put an end to the sham

litigation, so that further judicial time is not wasted.

8. 3UI UhR AT Sadd <IATTd gRT ar=a= Irferer S=d19 Azhar
Hussain vs Rajiv Gandhi H fadi® 25.04.1986 &1 Rifaer ufdhar wfdr—1908
& A7 FIF—11 & IGaW (Object) & Hag H g Ulauriad fdar
g | foas urifie IRT &1 €30 39 UBR Bi—

The whole purpose of confernment of such powers is to ensure

that a_litigation which is meaningless and bound to prove

abortive should not be permitted to occupy the time of the court

and exercise the mind of the respondent. The sword of Damocle

need not be kept hanging over his head unnecessarily without
point or purpose. Even in an ordinary Civil litigation the Court
readily exercises the power to reject a plaint if it does not
disclose any cause of action. Or the power to direct
the concerned party to strike out unnecessary, scandalous,
frivolous or vexatious parts of the pleadings. Or such pleadings
which are likely to cause embarrassment or delay the fair trial
of the action or which is otherwise an abuse of the process of

law. An ordergi@qmpeomttwﬂméﬁt a part of the
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pleading would result in the termination of the case arising in
the context of the said pleading. The Courts in exercise of the
powers under the Code of Civil Procedure can also treat any
point going to the root of the matter such as one pertaining to
jurisdiction or maintainability as a preliminary point and can
dismiss a suit without proceeding to record evidence and hear
elaborate arguments in the context of such evidence, if the
Court is satisfied that the action would terminate in view of the
merits of the preliminary point of objection.

9. AFMHII STadd <t g1 Rifdar ordter 448 /2004 39T Sopan

Sukhdeo Sable & Ors vs Assistant Charity Commissioner # feHid 23.01.2004 T
oo W fofg § Rfder ufear dfed—1908 @ eew—~7 -1 &
I3eeT (Object) & Ay # grerd ufaufed fear 8| RSge grifiie o=
BT TENU 29 UDR gi—

The real object of Order VI Rule 11 of the Code is to keep out

of courts irresponsible law suits. Therefore, the Order X of the

Code is a tool in the hands of the Courts by resorting to which

and by searching examination of the party in case the Court is

prima facie of the view that the suit is an abuse of the process of

the court in the sense that it is a bogus and irresponsible

litigation, the jurisdiction under Order VII Rule 11 of the Code
can be exercised.

Role of the Court/Judge

10.s1 ueR fufdar ufbar dfkd—1908 @ 3mew—7 99-11 & d=d
T / <A Bl ﬁ'&l—cﬂ Role of the court/judge) & gdg d <1l
gl G I8l URife § | A Seddd R gRT $9aH T,
Arivandandam vs T. V. Satyapal & Another ¥ fedi® 14.10.1977 &1 ¥ T
fofg & fafde ufbanr dfed—1908 @ dmew—7 f¥—11 @& @&a
TATAY / <ITATINET DI ﬁﬁﬁb‘f (Role of the court/judge) P Ade H GoCT
gfearfed fear 8 1 foras uifie %7 &7 SEX0T 39 YhR 8-

The learned Munsif must remember that if on a meaningful-not
formal-reading of the plaint it is manifestly vexatious, and
meritless, in the sense of not disclosing a clear right to sue, be
should exercise his power under Or. VIl r. 1 1 C.P.C. taking
care to see that the ground mentioned therein is fulfilled. And, if
clever, drafting has created the illusion of a cause of action, nip
it in the bud at the first hearing by examining the party
searchingly under Order X C.P.C. An activist Judge is the
answer to irresponsible law suits. The trial court should insist
imperatively on examining the party at the first bearing so that
bogus litigation can be shot down at the earliest stage.
The Penal Code (Ch. XI) is also resourceful enough to meet
such men, and must be triggered against them. In this case, the
learned Judge to his cost realised what George Bernard Shaw
remarked on the assassination of Mahatma Gandhi "It is
dangerous to be too good."”

1. 9991 STadd ETd g1 Nfdel o1diel 448 /2004 I9aM Sopan
Sukhdeo Sable & Ors vs Assistant Charity Commissioner H =i 23.01.
2004 &1 & T fvia # Rafder ufsear dfedr—1908 @& maw—7 fm—11
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& qEd TR / Il @7 %1 (Role of the court/judge) @& wa
# grera ufaufed frar 21 e uifies IRT &1 SEx0T 39 UaR 26—

The trial Court must remember that if on a meaningful and not
formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it
should exercise the power under Order VII Rule 11 of the Code
taking care to see that the ground mentioned therein is fulfilled.
If clever drafting has created the illusion of a cause of action, it
has to be nipped in the bud at the first hearing by examining the
party searchingly under Order X of the Code.

Material to be considered

12. 39 yeR Nfda ufsear |fedr—1908 & 3Mce—7 MOA—11 & dgd a1
99 & JIMHYAT & UsH (Material to be considered) & ey § =fi®
Sl SE}UT I ARG 2 | A STadd <aaTed gi)1 fafdd sidiet
9519 /2019 3-dI Dahiben vs Arvindbhai Kalyanji Bhanusali ¥ fedid 09.07.
2020 I & T o # Rafda ufshan Hiddar—1908 & ee—7 FaA—11
@ d8d dI€ U9 & AMHYAT D Ued (Material to be considered) & A& H
e ufaurfad fbar & | e YRifTd URT &1 ISR 39 UhR o

At this stage, the pleas taken by the defendant in the written
statement_and application for rejection of the plaint on the
merits, would be irrelevant, and cannot be adverted to, or taken
into consideration. The test for exercising the power under
Order VII Rule 11 is that if the averments made in the plaint are
taken in entirety, in conjunction with the documents relied
upon, would the same result in a decree being passed.

Test
13. 330 UPR Rufde ufhar dfkd—1908 & oe¥—7 FRE—11 & dgd dIe
T & GRIE (Test) & Haeg # =f® gl SEIVT I8 UNifG |
AT Soaad rarerd gR1 Rifder a1dier 9519 /2019 9419 Dahiben vs
Arvindbhai Kalyanji Bhanusali- 5 f&Fi® 09.07.2020 &1 o T fHofg 4
fafaar ufshar wfkdr—1908 & MQe—7 H—11 & d8d I U5 & UNIEToT
(Test) & ey # grera ufaured fHar &1 e urifiie IR1T &1 g0

39 PR &—

At this stage, the pleas taken by the defendant in the written
statement and application for rejection of the plaint on the
merits, would be irrelevant, and cannot be adverted to, or taken
into consideration. The test for exercising the power under
Order VIl Rule 11 is that if the averments made in the plaint are
taken in entirety, in_conjunction with the documents relied
upon, would the same result in a decree being passed.

Whether a plaint discloses a cause of action or not is essentially
a question of fact. But whether it does or does not must be
found out from reading the plaint itself. For the said purpose,
the averments made in the plaint in their entirety must be held
to be correct. The test is as to whether if the averments made in
the plaint are taken to be correct in their entirety, a decree
would be passed.” In Hardesh Ores (P.) Ltd. v. Hede & Co.5
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the Court further held that it is not permissible to cull out a
sentence or a passage, and to read it in isolation. It is the
substance, and not merely the form, which has to be looked
into. The plaint has to be construed as it stands, without
addition or subtraction of words.

How to read and examine the plaint

14. 39 UbR fda ufshar \fzdar—1908 & 3Mee—7 MOA—11 & dgd a1
99 @ Uod Uq I (How to read and examine the plaint) @ &gl #

s gl IERY Jgl UEfIdh & | A Seadd FrRTad gl
fafaer srdier 9519 /2019 8dI Dahiben vs Arvindbhai Kalyanji Bhanusali H
feqi®d 09.07.2020 @I &g W™ fvig # RAda ufhar dfkdr—1908 @
MeT—7 A1 & 918 95 & U Uqd qeqo] (How to read and examine
the plaint) & Hag H g Ufauied fbar g e gmfie IR &1

SEY 39 UhR g—

If on a meaningful reading of the plaint, it is found that the suit
is manifestly vexatious and without any merit, and does not
disclose a right to sue, the court would be justified in exercising
the power under Order VII Rule 11 CPC. 12.9 The power under
Order VIl Rule 11 CPC may be exercised by the Court at any
stage of the suit, either before registering the plaint, or after
issuing summons to the defendant, or before conclusion of the
trial, as held by this Court in the judgment of Saleem Bhai v.
State of Maharashtra.

A three-Judge Bench of this Court in State of Punjab v. Gurdev
Singh,13 held that the Court must examine the plaint and
determine when the right to sue first accrued to the plaintiff,
and whether on the assumed facts, the plaint is within time. The
words “right to sue” means the right to seek relief by means of
legal proceedings. The right to sue accrues only when the cause
of action arises. The suit must be instituted when the right
asserted in the suit is infringed, or when there is a clear and
unequivocal threat to infringe such right by the defendant
against whom the suit is instituted.

15. 991 STadd raTead gR1- Nfder sdiel 448 /2004 39419 Sopan
Sukhdeo Sable & Ors vs Assistant Charity Commissioner & f&Td 23.01.
2004 BT f& T ol # fafaa ufdear dfear—1908 & mew—7 HaA—11

& TEd dIg U7 $ UsH Ud TR (How to read and examine the plaint)

@ Hag H g gfdurfad fear g e uRifie IRT &1 IE0T 59

JPR B

There cannot be any compartmentalization, dissection,
segregation and inversions of the language of various
paragraphs in the plaint. If such a course is adopted it would
run counter to the cardinal canon of interpretation according to
which a pleading has to be read as a whole to ascertain its true
import. It is not permissible to cull out a sentence or a passage
and to read it out of the context in isolation. Although it is the
substance and not merely the form that has to be looked into,
the pleading has to be construed as it stands without addition or
subtraction or words or change of its apparent grammatical

sense. The integi@hgtm?é)quf%mﬁ to be gathered
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primarily from the tenor and terms of his pleadings taken as a
whole. At the same time it should be borne in mind that no
pedantic approach should be adopted to defeat justice on hair-
splitting technicalities.

Essence
16. HEAII oI 3o Tl gRT RNfdet 3mdiel 330 /2010 A Ram

Kripal Das Ji Charitable Trust vs Phool Chand ¥ faqie 29.02.2012 & ¥ T
faoi & fafaa ufear dfedr—1908 & emae—7 f8—-11 & @79
(Essence) T T bt 8 | Rrad TRifie kT T SEXT 59 UhR 2:—

11.Before dealing with the factual scenario, the spectrum of Order
7 Rule 11 in the legal ambit needs to be noted. The legal
position in regard to Order 7 Rule 11 CPC may be summerised
as below:
(i) The relevant facts which need to be looked into for deciding
an application under Order 7 Rule 11 are the averments made
in the plaint. The trial Court can exercise the power at any
stage of the suit-before registering the plaint or after issuing
summons to the defendant at any time before the conclusion of
the trial. For the purposes of deciding an application under
clauses (a) and (d) of Order 7 Rule 11 of the Code, the
averments in the plaint are germane; the pleas taken by the
defendant in the written statement would be wholly irrelevant at
that stage.
(if) The basic question to be decided while dealing with an
application filed under Order 7 Rule 11 of the Code is whether
a real cause of action has been set out in the plaint or
something purely illusory has been stated with a view to get out
of Order 7 Rule 11 of the Code.
(iii) The Court must remember that if on a meaningful and not
formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it
should exercise the power under Order 7 Rule 11 of the Code
taking care to see that the ground mentioned therein is fulfilled.
If clever drafting has created the illusion of a cause of action, it
has to be nipped in the bud at the first hearing by examining the
party searchingly under Order 10 of the Code.
(iv) For deciding such an application not any particular plea
has to be considered, and the whole plaint has to be read. Only
a part of the plaint cannot be rejected and if no cause of action
is disclosed, the plaint as a whole must be rejected.
(V) Rule 11 of Order 7 CPC lays down an independent remedy
made available to the defendant to challenge the
maintainability of the suit itself, irrespective of his right to
contest the same on merits. The law ostensibly does not
contemplate at any stage when the objections can be raised,
and also does not say in express terms about the filing of the
written statement. Instead, the word “shall” is used, clearly
implying thereby that it casts a duty on the court to perform its
obligations in rejecting the plaint when the same is hit by any of
the infirmities provided in the various clauses of Rule 11, even
without intervention of the defendant. Even if no objection is
taken by the defendant by filing an application under this
provision, the court itself is empowered to reject the plaint if it
finds that the case is covered within the four corners of this
provision.
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(vi) It is well settled that the question of jurisdiction namely
whether a suit is exclusively triable by a revenue court or a
Civil Court can take cognizance of it has to be decided on the
allegations made in the plaint. It is also further settled that it is
the substance of the plaint and the true nature of the suit that is
to be seen to determine the question of jurisdiction. If in
substance the relief claimed is one which the revenue court
alone is entitled to give, the jurisdiction of the civil court will be
ousted even though it may require the revenue court to
incidentally determine some ancillary facts. In order to
determine the true nature of the relief claimed in a suit, the pith
and substance and not the form in which the relief may be
couched has to be considered. Each case has to be examined on
its own particular facts and no universal rule can be applicable
to every case.

SWRIFd fdf¥e Uraee =nf¥e geral @& uRued § JahRo] &1 fageryoy
fhgT ST STUferd & | Wy YR ¥ gral & Hfex Sl |l <dl
D WIAGN! RSN BT de Yol 81 &< TUT dral Pl S STl R
dHRH BT diaedd S~ A8l BN D IMER R RAfder ufdhan Hdfedar—1908
& JMQe—7 FA-11 & [UGH—Y & d&d dIg BRI I el 8
MIR WX TaT WIRST ¥l BT WrefAT 95 U fohar rar 2 ardt g
9 Gag ¥ DY fhar A B 6 9l @ AR sheneren | <dl @l
GIAR] RIS BT A8 Yokl &I JT dTal 1 Iad aTal UKd B Bl
qTeRqd S BN @ MR W ISl &I <A1 I AT 7 |

Taued yaxer H fafae ufear wfear—1908 @ emew—7 fEA-11 @
SUSH—3] & d8d dlQ edd D JHEIHRT (Cause of action) P Fag H
< gl IERV Jel Uil & | A STadd Arad gl
fafader ardrat 9159 /2003 3dI M/S. Kusum Ingots & Alloys Ltd vs Union Of
India And Anr % T&di® 28042004 &1 G T fofy & Rufaer ufshan
ARAT—1908 & 3MQe—7 FRA—11 & [UIH—31 & ded dIc odd @
YhSIhU (Cause of action) & Adyg H FUVIRN gfoofea fear g1 s
UIfTd IRT BT SERT 39 UPR 28—

Cause of Action:

Cause of action implies a right to sue. The material facts which
are imperative for the suitor to allege and prove constitutes the
cause of action. Cause of action is not defined in any statute. It
has, however, been judicially interpreted inter alia to mean that
every fact which would be necessary for the plaintiff to prove, if
traversed, in order to support his right to the judgment of the
Court. Negatively put, it would mean that everything which, if
not proved, gives the defendant an immediate right to judgment,
would be part of cause of action. Its importance is beyond any
doubt. For every action, there has to be a cause of action, if not,
the plaint or the writ petition, as the case may be, shall be
rejected summarily.

A STadd ATy g1 fdel o1diel 9159 /2003 $9dTH Swamy
Atmananda & Ors vs Sri Ramakrishna Tapovanam & Ors # fedid 13.04.2005 BT

g M folm 4 fRufaer ufbar dfedr—1908 & Meo—7 a9—11 &
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SUgRI—3] & ded die ed®d B YHCIHR (Cause of action) & Feg H
e ufauifed fear 21 s uifTes IRT &1 SER0T 39 UaR 28—
In Stroud's Judicial Dictionary a cause of action is stated to be
the entire set of facts that give rise to an enforceable claim; the

phrase comprises every fact which, if traversed, the plaintiff
must prove in order to obtain judgment.

A cause of action, thus, means every fact, which, if traversed, it
would be necessary for the plaintiff to prove in order to support
his right to_a judgment of the Court. In other words, it is a
bundle of facts which taken with the law applicable to them
gives the plaintiff a right to relief against the defendant. It must
include some act done by the defendant since in the absence of
such an act no cause of action can possibly accrue. It is not
limited to the actual infringement of the right sued on but
includes all the material facts on which it is founded.

20. A HGT Sod <ATAd gR1-S9d19 M/S. Narasu'S Coffee Company vs

R. P. Sarathy ¥ fei® 17.042014 &1 for T faviy § fafasr ufssar
ARAT—1908 & IMaW—7 FIH—11 & IUGE—3 & ded dI& odd &
JhHTIhRUT (Cause of action) P Feg H &I gfoarfed fear 21 s
Ui ORT BT SEROT 39 THR i

It is a settled proposition of law that to reject the plaint under

Order 7 Rule 11 (a) of the Code, the petitioner / defendant

should establish that there is no legally sustainable cause of

action, to seek the relief as prayed for in the plaint. Similarly, as

per Rule 11 (d) of Order 7 of the Code, if the suit is barred by

any statute or if it is an abuse of process of Court, it could be

ordered. In order to establish that there is no cause of action and

seek an order to reject the plaint, the defendant is not entitled to

rely on his written statement. The applicant / defendant has to

establish the fact that there is no cause of action, only based on

the averments of the plaint and the admission made by the

plaintiff, on the factual aspect.

21. 7999 STaaqd Ty gRT Nfder 31T 448 /2004 94T Sopan
Sukhdeo Sable & Ors vs Assistant Charity Commissioner ¥ fadid 23.01.2004 &I
e m fviy & Rfee ufear dfRar—1908 & emewr—7 -1 @
SUSH—3] & ded dlg edd D YHCIH] (Cause of action) P dag H
S gfauiied fiar 2| e urRifTes IRT &7 ST 39 IR T

The trial Court must remember that if on a meaningful and
not formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it
should exercise the power under Order VII Rule 11 of the
Code taking care to see that the ground mentioned therein is
fulfilled. If clever drafting has created the illusion of a cause
of action, it has to be nipped in the bud at the first hearing by
examining the party searchingly under Order X of the Code.

The plea clearly overlooks the basic distinction between
statements of the facts disclosing cause of action and the
reliefs sought for. The reliefs claimed do not constitute the
cause of action. On the contrary, they constitute the
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entitlement, if any, on the basis of pleaded facts. As indicated
above, Order VI Rule 2 requires that pleadings shall contain
and contain only a statement in a concise form of the material
facts on which the party pleading relies for his claim. If the
plea of Mr. Savant, learned counsel for the respondent-trust is
accepted the distinction between the statement of material
facts and the reliance on them for the claim shall be
obliterated. What is required in law is not the piecemeal
reading of the plaint but in its entirety. Whether the reliefs
would be granted on the pleaded facts and the evidence
adduced is totally different from the relief claimed. All the
reliefs claimed may not be allowed to a party on the pleadings
and the evidence adduced. Whether part of the relief cannot
be granted by the Civil Court is a different matter from saying
that because of a combined claim of reliefs the jurisdiction is
ousted or no cause of action is disclosed. Considering the
reliefs claimed vis-a- vis the pleadings would not mean
compartmentalization or segregation, in that sense.

22 HEEIT A S TATAd §RT 39l Electronic Machine Tools Limited vs
Power Engineers 4 fedie 14.02.2011 & fod & Aoy & Rafaea ufhar
AEd—1908 & 3Mey—7 HIH—11 & T[Ug—] & d8d dle vdd
YhSThIU (Cause of action) & dde H G oI gfoarfea fear g1 s
UTGTh URT BT SEI0T 39 UhRN B

16. It is an admitted fact that the averments in the plaint are
sufficient to prove that where the cause of action is mentioned
and averred in the plaint, there is no need to decide as to
whether the cause of action averred in the plaint is true and
correct.

23. /MY STaad IRITed §IRT Nfdel 31Ulel 5665 /2002 S9dTH Liverpool &
London S.P. & | Asson. ... vs M.V. Sea Success | & Anr ) ﬁ_*ﬂ_c}? 20.11.2003 Pl ﬁ'a
T oty # fafde ufthar dfear—1908 & aMew—7 RH—11 & SUd=—31
@ T80 dIG TGP D UPCIBRU (Cause of action) b T H G
gfquifed fear 2 1 f99a aRifiie OR1 &1 IER0T 39 UhR 8—

REJECTION OF PLAINT:

Whether a plaint discloses a cause of action or not is essentially
a question of fact. But whether it does or does not must be
found out from reading the plaint itself. For the said purpose
the averments made in the plaint in their entirety must be held
to be correct. The test is as to whether if the averments made in
the plaint are taken to be correct in its entirety, a decree would
be passed.

CAUSE OF ACTION:

A cause of action is a bundle of facts which are required to be
pleaded and proved for the purpose of obtaining relief claimed
in the suit. For the aforementioned purpose, the material facts
are required to be stated but not the evidence except in certain
cases where the pleading relies on any misrepresentation,
fraud, breach of trust, wilful default, or undue influence.
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24. 99T STddd IR™ITAd §RT SHd L.T.C. Limited vs The Debts Recovery
Appellate ¥ fead 19121997 &I fo¥ ¥ foig & fufaa ufdban
ART—1908 & 3MY—7 FIH—11 & IUE—3 & ded dI& odd
UHSIHRUT (Cause of action) & Geg H G gfoarfed fear g ﬁrﬂ:l_@
YTGRTH URT BT €T 59 UhR B—

Question is whether a real cause of action has been set out in
the plaint or something purely illusory has been stated with a
view to get out of Order 7 Rule 11 C.P.C. Clever drafting
creating illusions of cause of action are not permitted in law
and a clear right to sue should be shown in the plaint.

25. A STadd O-—ATAd §IRT $9dI9  Vijay Pratap Singh vs Dukh Haran Nath
Singh And. Another % f&FT® 19.01.1962 &1 & 0 ol # fafde ufhan
Afed—1908 & oMqe—7 FRIA—11 & IJUI=—3 & dad dIe sdd
UHEIBRUT (Cause of action) & Heeg H g ufdurfed fdar | Rras
URIfT® IRT BT SEROT 39 UHR 28—

The court has not to see whether the claim made by the
petitioner is likely to succeed: it has merely to satisfy itself that
the allegations made in the petition, if accepted as true, would
entitle the petitioner to the relief he claims. If accepting those
allegations as true no case is made out for granting relief no
cause of action would be shown and the petition must be
rejected. But in ascertaining whether the petition shows a cause
of action the court does not enter upon a trial of the issues
affecting the merits of the claim made by the petitioner. It
cannot take into consideration the defences which the defendant
may raise upon the merits; nor is the court competent to make
an elaborate enquiry into doubtful or complicated questions of
law or fact. If the allegations in the petition, prima facie, show
a cause of action, the court cannot embark upon an enquiry
whether the allegations are true in fact, or whether the
petitioner will succeed in the claims made by him. By the
Statute, the jurisdiction of the Court is restricted to ascertaining
whether on the allegations a cause of action is shown: the
jurisdiction does not extend to trial of issues which must fairly
be left for decision at the hearing of the suit.

26. AR HGTT 3ed AT gINT 34dId V. K. John vs W. S. Seetharam )
faeied 18122008 &1 o o vl & fufaar ufhar <dfgdr—1908 &
AMGe—7 FRA—11 & IUGH—3] & d8d 918 ogd d THTIHY (Cause of
action) & Heg H g yfaurfad fbar g | fds Ui URT &1 IGR0T
39 UBR B—

32. It is trite law which has already been settled in catena of
decisions including the above referred citations, an application
under Order 7 Rule 11(d) can be filed if the allegations in the
plaint appeared to be barred by any law and for this purpose,
the averments made in the plaint alone are relevant and the
Court would not be entitled to consider the entire defence at
this stage. In so far as Order 7 Rule 11(a) of CPC is concerned,
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when no cause of action is disclosed, the Courts will not
unnecessarily protract the hearing of the suit.

27. HFA HaNd STd NI §RI S P .Chidambaram vs R. S. Raja
Kannappan H§ feqie o07.062012 @ foa W favlg § fufaa ufsar
ART—1908 & 3MY—7 FIH—11 & IUGE—] & ded dI& odd
UHTIHRYT (Cause of action) & e H gerd ufaurfed fear g1 s
YA ORT BT SEN0T o9 UhRN g

Normally, a plaint can be rejected only if there is absolutely no
cause of action and the same cannot be rejected if there is a
lack of cause of action.

28. A HaN 3o Il gRT S99 M. Chinnaiyah vs Naina Mohammed

H fadi® 30.07.2012 @ & T ol § Rifda gfear dfzar—1908 &
ATQe—7 FRIH—11 & IUGY—3] & TBd 18 8gdh b THIDHIY (Cause of
action) & e H g Ufifad f&Har g | e yraiie URT b1 g0
9 UPR T—

The Trial Court can reject a plaint, only when it is found that

any of the conditions under Rule 11 of Order 7 of CPC exists.

The Trial Court has gone into the merits of the case and

rejected the plaint on the ground that the averments stated in

the plaint have not been substantiated by documentary

evidence, which is clearly a matter of trial. The Trial Court can

ascertain as to whether the plaint discloses cause of action or

not, but cannot ascertain as to whether the plaintiff would be

entitled to get the relief prayed for in the facts and

circumstances disclosed in the plaint.

29, HF-III A&t Sd RITd §RT SHdE. Central Government Employees vs
Consolidated Civil Construction Ltd & T&=Id 24.01.2012 &I o T fAvig #
fafaer ufrar wfed—1908 @ sMee~7 FOA—11 & & IUTH—I] & T&Ed
qre Bd D UBHCIDHRIT (Cause of action) & Hae H I Ufduriad fdHar
2| fogs urifTes IRT &1 SER0T $9 UBR -

149. In D. Ramachandran v. R.V. Janakiraman64 it has been held

that the court cannot dissect the pleading into several parts and
consider whether each one of them discloses a cause of action.

150. In ascertaining whether the plaint shows a cause of action, the
court is not required to make an elaborate enquiry into doubtful
or complicated questions of law or fact. By the statute the
jurisdiction of the court is restricted to ascertaining whether on
the allegations a cause of action is shown. In Vijai Pratap
Singh v. Dukh Haran Nath Singh67 this Court held: (AIR pp.
943-44, para 9) By the express terms of Rule 5 clause (d), the
court is concerned to ascertain whether the allegations made in
the petition show a cause of action. The court has not to see
whether the claim made by the petitioner is likely to succeed: it
has merely to satisfy itself that the allegations made in the
petition, if accepted as true, would entitle the petitioner to the
relief he claims. If accepting those allegations as true no case is
made out for granting relief no cause of action would be shown
and the petition must be rejected. But in ascertaining whether
the petition shows a cause of action the court does not enter
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upon a trial of the issues affecting the merits of the claim made
by the petitioner. It cannot take into consideration the defences
which the defendant may raise upon the merits; nor is the court
competent to make an elaborate enquiry into doubtful or
complicated questions of law or fact. If the allegations in the
petition, prima facie, show a cause of action, the court cannot
embark upon an enquiry whether the allegations are true in
fact, or whether the petitioner will succeed in the claims made
by him.

151. So long as the claim discloses some cause of action or raises
some questions fit to be decided by a judge, the mere fact that
the case is weak and not likely to succeed is no ground for
striking it out. The purported failure of the pleadings to disclose
a cause of action is distinct from the absence of full particulars.
(See Mohan Rawale63.)

152. The reason for the aforementioned conclusion is that if a legal
question is raised by the defendant in the written statement, it
does not mean that the same has to be decided only by way of
an application under Order 7 Rule 11 of the Code of Civil
Procedure which may amount to prejudging the matter.

153. Thus, in terms of law laid down by the Hon'ble Supreme Court,
the cause of action is a bundle of facts, which is required to be
pleaded and proved for the purposes of obtaining the relief
sought for and the Court would be empowered to reject the
plaint on the failure of the plaintiff to disclose a cause of action,
but the same would not mean that the averments made in the
plaint or the document, which have to be relied on, although
discloses a cause of action, plaint could be rejected on the
ground that it is not sufficient to prove the fact. Further, the
Hon'ble Supreme Court also cautioned that the Court cannot
dissect the pleadings into several parts and the Court should
not embark upon an elaborate enquiry into doubtful or
complicated questions of law or facts. Thus the test would be as
long as the claim discloses, some cause of action or if it raises
some guestions, which is fit to be decided, even if the facts of
the case reveals that the plaintiff may not succeed, is not a
ground to strike down the plaint.

30. AFFIT. HaTH Sod Ot g§RT 39419 Urooj Ahmed vs Preethi Kitchen
Appliances § fedid 25.002013 &1 o & vl & ffda wfkar
AlEd—1908 & ATee—7 FRIHA—11 & & IUGH—3 & dgd die odd &
UHCIART (Cause of action) & e ¥ grerd ufaufed fHar g1 e
YIGRTH URT BT IEI0T 59 UhR Bi—

5(a)(ii). A cause of action would constitute bundle of facts. It
implies a right to sue. There is difference between a non
disclosure of cause of action and a defective cause of action.
There is no difficulty in appreciating the position of law that an
application under Order VII Rule 11 of C.P.C., would govern a
case of non disclosure of a cause of action. However, it does
not govern a defective cause of action. A question as to whether
a plaint discloses a cause of action is a question of fact which
has to be governed on the basis of the claims made therein in
entirety. The Court has to take the averments as true and then
apply its mind as to whether a plaint discloses a cause of action
or not. Applying the abovesaid principles of law, we are of the

view that the agl'@ﬁmé_stmia&e Mcﬁtﬁ-‘\?’éﬂﬁéé{‘e case on hand
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are sufficient enough to disclose a cause of action. The
Honourable Apex Court in Kusum Ingots & Alloys Ltd., v.
Union of India and another (2004) 6 Supreme Court Cases,
254) has held as follows:

"6.Cause of action implies a right to sue. The material facts
which are imperative for the suitor to allege and prove
constitutes the cause of action. Cause of action is not defined in
any statute. It has, however, been judicially interpreted inter
alia to mean that every fact which would be necessary for the
plaintiff to prove, if traversed, in order to support his right to
the judgment of the Court. Negatively put, it would mean that
everything which, if not proved, gives the defendant an
immediate right to judgment, would be part of cause of action.
Its importance is beyond any doubt. For every action, there has
to be a cause of action, if not, the plaint or the writ petition, as
the case may be, shall be rejected summarily.

31. AT AN ST <Ot §R1 S9d19  Instituto Hispania vs Mrs.Vinolia
Lobo ® foHTd 04.08.2009 &7 e I Aol & Rufaer ufshar wfgar—1908
@ 3MMAY—7 FIH—11 & SYGH—3] & d5d dIa 8gd b UPHTIBRI (Cause
of action) & Heg H g ufauied fHar 2| e ufie =1 @7

SEX 39 UHR T

151.

152.

In ascertaining whether the plaint shows a cause of action, the
court is not required to make an elaborate enquiry into doubtful
or complicated questions of law or fact. By the statute the
jurisdiction of the court is restricted to ascertaining whether on
the allegations a cause of action is shown. In Vijai Pratap
Singh v. Dukh Haran Nath Singh this Court held: (AIR pp.943-
44, para 9). By the express terms of Rule 5 clause (d), the court
is concerned to ascertain whether the allegations made in the
petition show a cause of action. The court has not to see
whether the claim made by the petitioner is likely to succeed: it
has merely to satisfy itself that the allegations made in the
petition, if accepted as true, would entitle the petitioner to the
relief he claims. If accepting those allegations as true no case is
made out for granting relief no cause of action would be shown
and the petition must be rejected. But in ascertaining whether
the petition shows a cause of action the court does not enter
upon a trial of the issues affecting the merits of the claim made
by the petitioner. It cannot take into consideration the defences
which the defendant may raise upon the merits; nor is the court
competent to make an elaborate enquiry into doubtful or
complicated questions of law or fact. If the allegations in the
petition, prima facie, show a cause of action, the court cannot
embark upon an enquiry whether the allegations are true in
fact, or whether the petitioner will succeed in the claims made
by him.

So long as the claim discloses some cause of action or raises
some questions fit to be decided by a judge, the mere fact that
the case is weak and not likely to succeed is no ground for
striking it out. The purported failure of the pleadings to disclose
a cause of action is distinct from the absence of full particulars.

32. Rafaer ufhar Gfedr—1908 & 3MeI—7 FIH—11 & SUSH—T & dgd grdT
TE M & fIg W IWiad & @i & @did ¥ I

FRrret et 1 G b {fu AN Velfe ™ (77 T St @

®
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ARAHT U89 @ U dlq 95 H Q@] oI @ JAUGR & dgd W

qIeedd SA~1 BT AMBY | 3R a4l §RT 91§ UF H ardl gRT fhd T

ANfATEA B ARG TS @ UEIq alg uF H ST M B (EER B

ded WK qraggd S~ el BIHR W areedd S~ B+ Bq dIa

UF & ANTEl B IRID § R BT S YA B Ar dr bl W
dreegd UR SR ! AT S Fehall © |

33.YHROT H A1l & AR SRSl AH <dl & @eRT 3IRTSH &7 de
USRI 8l B9 T Il &l S aral GKJd HRA Bl dlaedd Ica~1 el
BF @ MR W fifdd ufhar wdfear—1908 @ mey—7 EH-11 @
IUGH—U & ded dIg HRY I~ A8l B89 & AMER TR Al WIRS
P BT U U UK [HAT AT B drel g§RT 9 HeY | 7MW
four T ® 6 oy & #fer i ardl <l &1 WIAer IRTSH &l
g YIRT B9 oI 91l Bl S a1dl UK R Bl dIaedd Scd~ &
@ IMYUR R ATl BT SAT e AT 8| UHRO H IORATH BIIAHRI
AMfAFTTH—1955 BT URT—188 BT IAATHH fHAT ST MMaeTH & | T
SEXY 9 TR Bi—
188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part
of his holding is invaded or threatened to be invaded by his
landholder or any other person may bring a suit for the grant of a
perpetual injunction.
(2) The court may after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation
does not afford adequate relief;
(c) where it is probable that pecuniary compensation
cannot be got for the invasion.
(d) where the injunction is necessary to prevent a
multiplicity of proceedings.

34. IET TSR BIITBNI AATIH—1955 Bl eTRT—188 & Al I TT
g fb aRT—188 & I=d Bl WAER &I WAER! IRTON TR QISR
IIBRT BT RGBT H B YR BT e/ AfThaoT fhar 1 =T
g1/ fhar o= arerT 81 SS9 Rafd # g Sd— / AfdhaTr Ry ared
Ifdd ®I s ANeTsT | Uee fhy SN @ Wae™ §91¢ U 8 | Sad
gRT—188 & 3dcilhd I WK & b I URT & IJdId dad WER Bl
AT UK PR AhdT & | BT b0l § Irdl ¥ad @WaeR &I gRad
H AT UG el IR @1 & dfed GOl Bl 2fiad W AfeR B @dar]
3TRTSH B 7T UK P &7 & |

35. U0 & dig UF & ARG Uod 9 W g fb ag § afvfa smron
Sl H@fer Aol 9 <dl @ WeR! RIS g | #feR & Widerl
RIS B @I B Yol & Rebls Dl FERT &R & oy IIoa
faqmT gRT wse faen—ce &3 gU & | Sad feen—feen & d8d e
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dedlel IR AfGR BT WIER! ARTSN g YolRal &I Ioeex [ fHar
SITAT & a7<l gRT 3194 a1€ U9 § dhel A d8did R #feR & @ery
IR =g oAl & FmRd e &1 R o= siffaedl # 21
fhar 1 39 IMYUR W dE] BT Iad HER P WASR] IR & Aee H
STAT A BT 3MIR UG dlaeqgd Scd= Ml I =gl 8ldl 8| 39 UdR
e | = M A IR T s MG D 1 o) R P B G B 4 i ) e o B | S B |
Pl dlangd S~ T8l BlF & YR YR ra1 fHfder ufhan Hfgar—1908
@ Aee—7 FIH—11 & T&d UPRY drcsgd Scd~ el 81 DI 300 &
=T Ui BIaT © | Sad ordr Rufdar ufshar wfedr—1908 & IMc9—7
-1 © d8d WIRS fHd 59 o 9oft & I=Id Uaid 89 & MUR
R @RS fear SHr Sfrd udid siar 2

36. 39D AT B yHxor # et gfhar dfear—1908 @ -7 fH—-11 &
IUGH—S] & d8d dIa bl N—JYfShel H Falgd Al gR1 afsia gdrn
T | 39 Hag H (Barred by Law) & WY H S I IENYT Tg
UifT® 2 |

Barred by Law

37. 9dY¥ HEAE HelT ST ATl ERT S9di M.Nelson Babu vs

K.Kamalesh Babu ® feHi® 15.09.2000 &1 fod ¥ Aoy & fRufaer ufthar
IfRdT—1908 & IMeI—7 fgH—11 3Mee—7 -1 & SUTHI—S &
aed fafr g affa (Barred by Law) & |der # grera ufauifed faar 2|
raa uifTe IRT &1 SEROT §9 UBR T

11. Order 7 Rule 11(d) has limited application. For its
applicability, it must be shown that the present suit is barred
under law. Such a conclusion must be drawn from the
averments made in the plaint. What would be the relevant for
invoking Order 7 Rule 11(d) of CPC are the averments made in
the plaint and for that purpose, there cannot be any addition or
subtraction. For the purpose of invoking the said provision, no
amount of evidence can be looked into.

38. - HaT ST ~IIaTeld §RT SHdi< Dega Jayalakshmi & Others V.
Kapoor Enterprises ¥ faHih 26.08.2009 &1 fa I fooly & fufaw ufssar
Tfear—1908 & 3MII—7 FIH—11 & SUTH—<S] & ded fafy gr1 afvla
(Barred by Law) @ wi§e # grerd ufaurfed feen & s gife t=n
BT €T 59 UPR 2—

The language of Order VII Rule 11 CPC is quite clear and
unambiguous. The plaint can be rejected on the ground of
limitation only where the suit appears from the statement in the
plaint to be barred by any law. Law within the meaning of
clause (d) of Order VII Rule 11 must include the law of
limitation as well.

39. MY ST ATl g1 ffder 3rdiel 3460 /2000 31aT< Popat and
Kotecha Property Vs. State Bank of India Staff Association # faTT® 29.08.2005

@ foa I o 4 fafdar ufshar dfzdi—1908 & sfew—7 Fm—11 &
IUTHI—S] & ded Al gRT afsia (Barred by Law) @& Hag H g

sttt fo 1 o gglire Kbeetien © 7™ ¥~
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Clause (d) of Order VII Rule 7 speaks of suit, as appears from
the statement in the plaint to be barred by any law. Disputed
questions cannot be decided at the time of considering an
application filed under Order VII Rule 11 CPC. Clause (d) of
Rule 11 of Order VII applies in those cases only where the
statement made by the plaintiff in the plaint, without any doubt
or dispute shows that the suit is barred by any law in force.

40. 999 9eTY ST T gIXT 3-dTd Balachandra Builders Vs. Anis and

others § fai® 01.03.2017 &1 e T oy & Ryfaa ufssar <fedr—1908
$ AMeY—7 fH—11 & SUTH—< & ded fafr gRT afsia (Barred by
Law) & Hag § g yfadifed fbar 21 fae grifiie IRT &1 SgRor
39 UhR Bi—

24. Yet another contention of the learned counsel for the
applicant/original 6th defendant is that the suit has to be
rejected on the ground of limitation. According to the learned
counsel though plea of limitation is generally mixed question of
law and facts, when the suit itself is filed beyond the period of
limitation, as specifically provided, the suit should be rejected
under Order 7 Rule 11 (d), 7 and 8 CPC. In support of his
contention, the learned counsel relied on the judgment reported
in wherein the Hon'ble Apex Court in paragraph No.25 and 41
held as follows:

""25.The language of Order 7, Rule 11, C.P.C. is quite clear and
unambiguous. The plaint can be rejected on the ground of
limitation only where the Suit appears from the statement in the
Plaint to be barred by any law. Mr.Nariman did not dispute that
"law" within the meaning of clause (d) of Order 7, Rule 11 must
include the law of limitation as well. It is well settled what
whether a Plaint discloses a cause of action is essentially a
question of fact, but whether it does or does not must be found
out from reading the Plaint itself. For the said purpose the
averments made in the plaint in their entirety must be held to be
correct. The test is whether the averments made in the Plaint, if
taken to be correct in their entirety, a decree would be passed.
The averments made in the Plaint as a whole have to be seen to
find out whether clause (d) of Rule 11 of Order 7 is applicable.
It is not permissible to cull out a sentence or a passage and to
read it out of the context in isolation. Although it is the
substance and not merely the form that has to be looked into,
the pleading has to be construed as it stands without addition or
subtraction of words or change of its apparent grammatical
sense. As observed earlier, the language of clause (d) is quite
clear but if any authority is required, one may usefully refer to
the judgments of this court in Liverpool & London S.P. & |
Assn. Ltd. v. M.V. Sea Success | and Popat and Kotecha
Property v. state Bank of India Staff Assn.

41, AT HET Sod IRITAd §RT $9d19 Kasthuri and others Vs. Baskaran and
another & f&TTd 22.08.2003 @1 faar T foiy & Rifae ufshar dfedar—1908
@ A7 -1 & & SUT=—SI & d8d faf gRT afSiad (Barred by
Law) & S&g # g ufdofed fear 2 e usifie IR &1 Sexo
39 TR 8i—

Signature Not Verified
Digitally signc
Meena
Date: 2024.12.1 :21:00 IST
Reason: SeIfAttﬁFﬁd

y Keghav Kumar

Page 18 of 21


https://indiankanoon.org/doc/1147125/
https://indiankanoon.org/doc/1147125/

el "fer g9 galig
2018 /00158
faota fediep—18.11.2024

19. It is settled law as held by various Courts that where on the
face of the plaint, a suit appears to be barred by any law, the
Court shall dismiss the suit. But where it does not so appear,
but requires further consideration or, in other words, if there be
any doubt or if the Court is not sure and certain that the suit is
barred by some law, the Court cannot reject the plaint under
Clause (d) of Order 7 Rule 11 of C.P.C.

20. In this context, it would be relevant to quote the observation
made by the Bombay High Court in A.1.LR.1999 Bombay 161
(supra), with which | entirely agree. The observation is as
follows:

"It is settled law that the plaint can be rejected as disclosing no
cause of action if the Court finds that it is plain and obvious
that the case put forward is unarguable. The phrase "does not
disclose a cause of action" has to be very narrowly co ued.
Rejection of the plaint at the threshold entails very serious
consequences for the plaintiff. This power has, therefore, to be
used in exceptional circumstances. The Court has to be
absolutely sure that on a meaningful reading of the plaint it
does not make out any case. The plaint can only be rejected
where it does not disclose a cause of action or where the suit
appears from the statements made in the plaint to be barred by
any provision of the law. While exercising the power of
rejecting the plaint, the Court has to act with utmost caution.
This power ought to be used only when the Court is absolutely
sure that the plaintiff does not have an arguable case at all. The
exercise of this power though arising in civil procedure, can be
said to belong to the realm of criminal jurisprudence and any
benefit of the doubt must go to the plaintiff, whose plaint is to
be branded as an abuse of the process of the Court. This
jurisdiction ought to be very sparingly exercised and only in
very exceptional cases. The exercise of this power would not be
justified merely because the story told in the pleadings was
highly improbable or which may be difficult to believe.”

42, AT STaad Tl g1 Rifdel o1diel 4766 /2001 S9AT9 Ramesh B.
Desai and Others Vs. Bipin Vadilal Mehta and Others, ) faq1h  11.07.2006 2l
for M vy § fufae uftear dfedr—1908 & ameer—7 -1 &
UGS & dgd [ §RT afoid (Barred by Law) & W ¥ I
yfquifed fear 2 | f59a grifiies X7 &7 IEN0 89 UhR B—

The plaint without addition or subtraction must show that it is
barred by any law to attract application of Order 7 Rule 11
CPC. The principle is, therefore, well settled that in order to
examine whether the plaint is barred by any law, as
contemplated by sub-rule (d) of Order VII Rule 11 CPC, the
averments made in the plaint alone have to be seen and they
have to be assumed to be correct. It is not permissible to look
into the pleas raised in the written statement or to any piece of
evidence.

43. AT 9919 S9@d AT §RT $di9 Chandra Vs, Reddappa Reddy
feaiw 10062011 o7 fea @ faola & fufdar ufshar Gfear—1908 &
AMeT—7 A1 @ Syg—<! & d8d faf g~ afsia (Barred by Law)
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& He9y H g gfauied fhar | 9 urElie IRT &1 SExU 39

THR B—
When a part of the relief sought for in the plaint is within time
and even if another part of the relief sought for in the plaint is
barred by limitation, a plaint cannot be rejection in part. A
plaint cannot be rejected in part is a well settled proposition of
law. Therefore, the trial court is right in rejecting the
application. Further, it has to be pointed out that it is also well
settled that the question of limitation is a mixed question of law
and fact and therefore that has to be decided only on the basis
of the evidence adduced in the trial and therefore the trial court
is right in rejecting the application.

44. 99T Soadd AT g1 RIfdd il 2517 /2007 SHATH Hardesh

Ores Pvt. Ltd vs M/S. Hede And Company ¥ fedie 15.05.2007 @1 o T
o # fafder ufshan dfedr—1908 @ Mew—7 MgA—11 & SUTEI—S! &
ded fafy gRT afia (Barred by Law) & Hde # e ufraifed foar 2|
s urifiTe IRT PT SE0T 390 TR 28—

21. The language of Order VII Rule 11 CPC is quite clear and

unambiguous. The plaint can be rejected on the ground of

limitation only where the suit appears from the statement in the

plaint to be barred by any law. Mr. Nariman did not dispute

that "law" within the meaning of clause (d) of Order VII Rule

11 must include the law of limitation as well. It is well settled

that whether a plaint discloses a cause of action is essentially a

question of fact, but whether it does or does not must be found

out from reading the plaint itself. For the said purpose the

averments made in the plaint in their entirety must be held to be

correct. The test is whether the averments made in the plaint if

taken to be correct in their entirety a decree would be passed.

The averments made in the plaint as a whole have to be seen to

find out whether clause (d) of Rule 11 of Order VII is

applicable. It is not permissible to cull out a sentence or a

passage and to read it out of the context in isolation. Although

it is the substance and not merely the form that has to be looked

into, the pleading has to be construed as it stands without

addition or subtraction of words or change of its apparent

grammatical sense. As observed earlier, the language of clause

(d) is quite clear but if any authority is required, one may

usefully refer to the judgments of this court in Liverpool &

London S.P. & | Association Ltd. Vs. M.V. Sea Success | and

another : (2004) 9 SCC 512 and Popat and Kotecha Property

Vs. State Bank of India Staff Association : (2005) 7 SCC 510.

45. 9 UHR SWIGd A6 SR & AqAldd W< ¢ & [q—gfedher
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3MQT—7 FH—11 & d8d dddl I8 U & AMed BT &1 Adclid [T
ST Whal © | e ufshar dfgdr—1908 @ 3few—7 FH—11 & d8d
el |1 &1 Sracli gl fHaT S AdhdT © | \W—gfSdel & U
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