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OF THE BURDEN OF PROOF
104. Burden of proof.—Whoever desires any Court to give judgment as to
any legal right or liability dependent on the existence of facts which he asserts
must prove that those facts exist, and when a person is bound to prove the
existence of any fact, it is said that the burden of proof lies on that person.
Ilustrations.
(a) A desires a Court to give judgment that B shall be punished for a crime
which A says B has committed. A must prove that B has committed the crime.

(b) A desires a Court to give judgment that he is entitled to certain land in the
possession of B, by reason of facts which he asserts, and which B denies, to
be true. A must prove the existence of those facts.

105. On whom burden of proof lies.—The burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all were given
on either side.

[lustrations.
(a) A sues B for land of which B is in possession, and which, as A asserts, was
left to A by the will of C, B's father. If no evidence were given on either side,
B would be entitled to retain his possession. Therefore, the burden of proof is
on A.

(b) A sues B for money due on a bond. The execution of the bond is admitted,
but B says that it was obtained by fraud, which A denies. If no evidence were
given on either side, A would succeed, as the bond is not disputed and the
fraud is not proved. Therefore, the burden of proof is on B.

106. Burden of proof as to particular fact—The burden of proof as to any
particular fact lies on that person who wishes the Court to believe in its
existence, unless it is provided by any law that the proof of that fact shall lie
on any particular person.

[lustration.
A prosecutes B for theft, and wishes the Court to believe that B admitted the
theft to C. A must prove the admission. B wishes the Court to believe that, at
the time in question, he was elsewhere. He must prove it.

107. Burden of proving fact to be proved to make evidence admissible.—
The burden of proving any fact necessary to be proved in order to enable any
person to give evidence of any other fact is on the person who wishes to give
such evidence.

[lustrations.
(a) A wishes to prove a dying declaration by B. A must prove B's death.
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(b) A wishes to prove, by secondary evidence, the contents of a lost document.
A must prove that the document has been lost.
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The initial burden of proof would be on the plaintiff in view of Section 101 of
the Evidence Act, which reads as under:-
"Sec. 101. Burden of proof.- Whoever desires any Court to give
judgment as to any legal right or liability dependent on the

existence of facts which he asserts, must prove that those facts
exist.

When a person is bound to prove the existence of any fact, it is
said that the burden of proof lies on that person.”

In terms of the said provision, the burden of proving the fact rests on the party
who substantially asserts the affirmative issues and not the party who denies
it. The said rule may not be universal in its application and there may be
exception thereto.....

Pleading is not evidence, far less proof. Issues are raised on the basis of the
pleadings. The defendant-appellant having not admitted or acknowledged the
fiduciary relationship between the parties, indisputably, the relationship
between the parties itself would be an issue. The suit will fail if both the parties
do not adduce any evidence, in view of Section 102 of the Evidence Act. Thus,
ordinarily, the burden of proof would be on the party who asserts the
affirmative of the issue and it rests, after evidence is gone into, upon the party
against whom, at the time the question arises, judgment would be given, if no
further evidence were to be adduced by either side.
XXX

There is another aspect of the matter which should be borne in mind. A
distinction exists between a burden of proof and onus of proof. The right to
begin follows onus probandi. It assumes importance in the early stage of a
case. The question of onus of proof has greater force, where the question is
which party is to begin. Burden of proof'is used in three ways : (i) to indicate
the duty of bringing forward evidence in support of a proposition at the
beginning or later; (ii) to make that of establishing a proposition as against
all counter evidence, and (iii) an indiscriminate use in which it may mean
either or both of the others. The elementary rule is Section 101 is inflexible.
In terms of Section 102 the initial onus is always on the plaintiff and if he
discharges that onus and makes out a case which entitles him to a relief, the
onus shifts to the defendant to prove those circumstances, if any, which would
disentitle the plaintiff to the same.

In R.V.E. Venkatachala Gounder v. Arulmigu Viswesaraswami & V.P. Temple
and Anr., the law is stated in the following terms :
"29. In a suit for recovery of possession based on title it is for the
plaintiff to prove his title and satisfy the court that he, in law, is
entitled to dispossess the defendant from his possession over the
suit property and for the possession to be restored to him.
However, as held in A. Raghavamma v. A. Chenchamma there
is an essential distinction between burden of proof and onus of
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burden of proof lies upon a person who has to prove the fact and
which never shifts. Onus of proof shifts. Such a shifting of onus
is a continuous process in the evaluation of evidence. In our
opinion, in a suit for possession based on title once the plaintiff
has been able to create a high degree of probability so as to shift
the onus on the defendant it is for the defendant to discharge his
onus and in the absence thereof the burden of proof lying on the
plaintiff shall be held to have been discharged so as to amount to
proof of the plaintiff's title."”

TR H ARG e AR IH—2023 & YA Uraer=l qem Iad A1fdd
SR BT JATATHT B W Bl RIfd W g & & gt smueifies
ghRoll H AU AeERlzd YAV & TR WR AT rdn & | 98l fafdd
TR & A H HHGATS B Jaeldr / YT @& 3MER IR Foige faban
ST & | T B I A B Rafd 7 6 < @ aifaas ey T8 '
T | ST Afad B U T @ FHH H UUE W Wed U Hed gY
319 T1d & 2T BT ATfdd B Bl 1T Bl ¢ |

SHS A1 & I8 M Bl Rfd ¥ 8l 8 f dgd &1 YR (Burden of
Proof) AT YATTT T R (Onus of Proof) H 3R & | foel Rafdat <9 & wqg
®I HIX (Burden of Proof) UHUT: el X BIar B Hgd bl HR (Burden of
Proof) RAFIART &l BIAT & | STafds AT BT IR (Onus of Proof) AR
g 2| o ffde <9 # fB) d2u &1 |rfed @)A1 IR (Burden of
Proof) S 2T & 3R TR STaT R dTel Afdd UR BIAT & | 59 fhadl Ty
®I fHAT AT §RT YA &1 HIR (Onus of Proof) Q0T HRal Y TG R
& S Yol fHar S & A GHI0T 6 YR (Onus of Proof) Ffg 4l UR 3T
ST 2 | 3 Ufgdl dl Iad T2y A2y & Toed g AIfdd B Bl R
(Onus of Proof) 11 & HRUT 3FR YATI TR PR Y YHIUM BT AR (Onus
of Proof) gUT T SITAT & AT YATOT BT AR (Onus of Proof) AT0 FATAIIRE
B SIaT 81 39 UBR THIOT BT AR (Onus of Proof) RATAIART BIdT ¥&dT 2 |
IE TP AR UfhAT B | ST AfFT YHIUM BT HR (Onus of Proof) BT SR
quf HRA H A% IEdT © SHG [deg Sad a2 HI Alfed AET Sl & |

9 PR Sad Bl Reafd & ded d UaRor & dedl &1 fagemor fdan
ST STUfET & | WhRUT BT 3alldh By TR Udid 8iar & & uawor #
[fzd faarg &1 emuR fog I8 § & ardiror 9 ufars! | 02—04
HIRGRM g5 99 B1 Y1 & 3@l T8l | 9Tl & < BT G AMER I8 & (b
IIERTOT g UlaTal AT 02—04, YIAR™ F U &I Al a1k g idfds
gicraTal BT & Woed © & ardiTor g ufdaral |e@ar 02—04, WIE@RM IF
T @7 IR Tl © | S e W Sad 92 BT AIfed R BT AR ardl W
2| 39 ey H 91l gRT (U d b AfAaad H Sooigd fhar g f&b
HraR™ g3 o @1 Affe aRe ardiTor g uiiard] |d@ar 02—04 & | I8l
S § 6w Rafa @ % <0 & ifges dew 98 8 2|
STaTehed] Ffdd I U G4 & FHT H I ¥ AIe U DR gU 370U+
S @ 2T Bl AT A B ST BIAT 2 | T dHadd q1d & Afaa
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@ YR UR B TGN g Ulcrare] HRAT 02—04 bl WIGRM G U B G

B © T Bl AIfed A8 HET ST AbdT 2| dial & </d & Iad AfAaee

BT Ufaard) gRT 379 Siareerd § W g a9y wved fhar 2| ufaardy &

gRT Sad d2F & Wt g a9y Wved & Refd # a1 gRT Sad d2g &l
e ® Aegd 9 YATord fhar ST iR gy 8 S © |

3T YPROT H I A D FaY H &l b gRT UK AT BT DA
BT ST STUferd 2| 39 AT & YRl H Iad d2F & Hag H aral B
ERT URGd A& BT 3[dclih fhar ST uferd 21 39 ey # aral gy
BB YR fhar B | Sad BABAH H dral | (Wb fhar g fob
T HIGRE g3 99 & ©: G ol | aral Wiy YR g3 0 Bl Siral
gl § | &R 9 gfara] WA 02—04 YIKER™ YF W B 9IRA T | 39
UHR el - AU ARGD Aeg & H1egH | AlGd B Bl TIN fhar g
IIENTOT g YfaTdl W& 02—04 T MEARM GF W &1 T 2 |

3P

P SABATAT b ITAh- I ST Il © fob aral &l gfdars) & uRaR
IR ¥ Yol THEHRT B | aET §RT SIMRM & GRAR & demael & faavor
2 AP Ufard) | WeR fhar 2 srifq ardl & gfaardl & uRar
IR H U SMPRT & | §9 §eY § 1 glaarel gRT e ufuRiefor |
PIs Fard T8l BT T & | GE) DI WRIRM §F T & URIR & IR |
ST STTFBNT BIFT 90T S SRR Bl Ifdrel & gRT WIhR fhar S
T T GUSA &I BHRAT AU AT H ATGRTT Bl HIGRM JF T & URAR
P I B B d¥ Pl AT HRAT 2| 39 YBR IS 0 IW
RIS HIEGRM G Y9 &1 G2 Bl & T2 & YA & 9R Pl fHded
B3 T HAhol NEI 2| T UHIUH BT ¥R fqare] & IR IHIaRd sidm
& | 3d JHIUH BT 4R Yfaardl R 8 f$ a8 ara] & AaR™ gF w1 33
B ® T DI THRIHD wU A FHATOTT B |

MEGE

39 Aee H yfodrel & Tdrel b UfTURIeToT bl JIdelih {haT ST JTUferd
2| 39 9aY H Ufoarc] gRT $Is W1ed 9 Td18 URJd el (51 & & aranmor
g gfcrarel WA 02—04 IR WIGRM Y 94 DI GAT &1 © ol Iraior g
gfcrardl §&T 02—04 e # fhde g 7| 39 Hay # ufqardl & IwW
IRIT YA BT YR B fded &xa d gfddidl s%he @ 21 S99
AU & YR G109 9rd] & SUR RIHidRd 8l 8iar 2 |

9 UHR I ATl | S1d Bl & b ardl Bl HIgRM g3 99 & uRar
& IR H s SIHGRT BFT 9T Sd STHBNI BT Ufddral & gRT WIdhR
T ST AT e WU gl BRAT 7Y AT H GreRTT g Yfadrel G
02—04 I YIGRM I3 U & URAR & TG 81 & 2T Pl Alad Hal
2| 39 UBR AIRgd e & ARIH [ aTd) U SW ARG farR™ g3
7 & GA B9 & 9 & THIUE & AR BT fded wa H A% @ 2|
SO 31 YO & YR Ufdarel & IuR RIFIdRd 8idT © | gfdarel grRT
9 WY ¥ BI3 AT G A8 UK Al a1 7 & aner g iy
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AR 02—04 3R WRIRM YF U &1 YA 781 © o a&nTor g yicrard!
AT 02—04 A H fHAD! P & | 59 Fae H yfdard] & W RO
THIO BT YR BT a8 & § Ufiare! o 9whe I8 2| 399 YAV &
YR 19 aral & SUR ARG T8l BIdl & | $9 YR el U IR
IR HI@RM g3 9 &1 QA 81 & T2 Bl IFAgAR Alfdd B 4
AHA 8 & | $9 UBR QN B YEGRE GF U B &1 G d41 ST
SIECRRIGESGIRS

19. Jad UPR I 34 YHRU H drql bl HI@RM A T bl Y3 11 S D
JITd UHROT BT fAfdh MRl wR fageryor fear =r smufera weia sriam
2 | UBRUT H I AT FRG: 275, SARIMEBR AR IH—1956 B! LRT—08
A HERT B | UHROT H Tl & ATV ¥ gd YRS BT yraEl
fIectyor aaegs 2 | 39 Ay # g ScRIbaR Mffam—1956 @ eRT—8
BT JHRUT H Il fhIT AT Mavdsd & s Ufie faavor &7
IENUT 59 UPR Bi—

8. General rules of succession in the case of males. —

The property of a male Hindu dying intestate shall devolve
according to the provisions of this Chapter: —

(a) firstly, upon the heirs, being the relatives specified in class
| of the Schedule;

(b) secondly, if there is no heir of class I, then upon the heirs,
being the relatives specified in class Il of the Schedule;

(c) thirdly, if there is no heir of any of the two classes, then
upon the agnates of the deceased; and

(d) lastly, if there is no agnate, then upon the cognates of the
deceased.

20. 25, ITRITHR AfATIH—1956 B IRI—8 & AP W A Bl & b
Pl B oY & 997 a¥a ®id 8 oF R |ufad & fRad f@wg
ITRIMEBR AAIHA—1956 DI GRI—8 & JTAR FIYLH 875 ITRIBR
I EM—1956 @1 TG & T—1 & IFAR Iof fhd W & U 2 |
25 STRIEGR AATIH—1956 BT TTGAT & I & < qIRAl D 7Y
Aufed &1 foRa & g H 25 STRIUSR SIARA—1956 &1 €RT—09
qoIl gRT—10 & q8d UaeT 91 T & | UbRo H dreedl fewg g &
IR AABIAT b S & BRU 25 ITRIGBR AAFTIH—1956 B!
YRI—09 TAT TRI—10 BT GBI H 3fdcAlcb] hAT ST ATaID & o
Ui fdaRT BT IERUT g9 TBR -

9. Order of succession among heirs in the Schedule.—
Among the heirs specified in the Schedule, those in class |
shall take simultaneously and to the exclusion of all other
heirs; those in the first entry in class Il shall be preferred to
those in the second entry; those in the second entry shall be
preferred to those in the third entry; and so on in succession.
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10. Distribution of property among heirs in class | of the
Schedule. —The property of an intestate shall be divided
among the heirs in class | of the Schedule in accordance with
the following rules: —
Rule 1.—The intestate’s widow, or if there are more widows
than one, all the widows together, shall take one share.
Rule 2.—The surviving sons and daughters and the mother
of the intestate shall each take one share.
Rule 3.—The heirs in the branch of each pre-deceased son or
each pre-deceased daughter of the intestate shall take
between them one share.
Rule 4.—The distribution of the share referred to in Rule 3—
(i) among the heirs in the branch of the pre-deceased son
shall be so made that his widow (or widows together) and
the surviving sons and daughters get equal portions; and the
branch of his pre-deceased sons gets the same portion;
(i) among the heirs in the branch of the pre-deceased
daughter shall be so made that the surviving sons and
daughters get equal portions.

21. 394 (25 STRIGHR ARTTIH—1956 B TRT—09 TAT TRI—10 & AqATDHA
A T Brar 7 % fd Rg gy & 91 a=fiog wia &1 o W dufa
@I foRTaa H 25, STRIEGR ARTTIH—1956 BT STIFAT & q—01 & |
IIRF TP [T qAT Y G A7 U< o © | (a1 2g g9 & famm
JHIIA HId & S UR Fufcd & faRad 9 25, IcRIEeR Afe-aH—1956
D IRI—09 ATIAR IR fB7g SRR TAFIH—1956 ®I AT ©
T—01 & ANA Il &I 81 W 5 STIOBR AfT9—1956 B
T & q—02 & AIRAl H FIULH YIH Ufdfte & qiikal & ™ farraa
TS B D UEE 7 | R g gy @ 9 99id i 8 9 W
Hufcd @1 fRad # 25 SRR JAfRHIH—1956 & €RI—09 3TTAR
e SRIEeR A gH—1956 &I AT & a0—01 & ARAl & A
Hufed & fawro & am e g fder i w2

22. R0 H fEg IcRIMEGR A H—1956 &1 &RI—09 feg
ITRIEBR FAFIH—1956 DI A & aq—01 & dIRAI & 7L HUled
& oo 3 fog STRINER AR 91956 &1 STIGAT BT Tl H
JTeAh fhaT ST Mavds g orasd Uifiie faavor &7 SR 59 UHR
B

THE SCHEDULE (See section 8)
HEIRS IN CLASS | AND CLASS Il

Class |

Son; daughter; widow; mother; son of a pre-deceased son; daughter of a pre-
deceased son; son of a pre-deceased daughter; daughter of a pre-deceased
daughter; widow of a pre-deceased son; son of a pre-deceased son of a pre-
deceased son; daughter of a pre-deceased son of a pre-deceased son; widow
of a pre-deceased son of a pre-deceased son [son of a predeceased daughter
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of a pre-deceased daughter; daughter of a pre-deceased daughter of a pre-
deceased daughter; daughter of a pre-deceased son of a pre-deceased
daughter; daughter of a pre-deceased daughter of a pre-deceased son.

23. 7 &oft & IRl &1 9 ARON TR T ST AHhdT 3—
Married Male - Hindu, Budhist, Jain, Sikh (Class | Heirs)

I Father J | Mother]

| You I——ISpousel

| Son | | Daughter l I Deceased Son I—I Widow | l Deceased Daughter I
[
I I I I | I I
Son | | Daughter Decszansed —  Widow B‘;E:stz(: Son | | Daughter Decsiised DD:EegT;Z(:
| Son | | Daughter | | Son | | Daughter | I Son | | Daughter | I Son ] | Daughter |

24. 0T ¥ fevg ITRITGR  SAFIH—1956 B GIRI—09 STIAR a5
ICRMTBR JASTIH—1956 B THAT & T—01 B qIRAT B Heg HUfead
& faure Bq 25 STRIEGR ARTH—1956 &I AT BT YHI H
AT | A BIAT & b (HAl ferg oy & 991 giigd »id 8l o W
Fufcd @ favrad H fBvg SRI¥eR S aH—1956 @1 I & av—01
@ qIRAl § gad fowg, Y9y & (Gl g, JA-I, U dAT Al DI AT Uh
HAF 9T YT 819 & WIae o |

25. JxvT H I8 Mfdaried g fb WaR™ g3 U3 & 06 -1 aranTor 9 giarar
A= 02-04 T | 39 UBR *g ScRIOeR Mffam—1956 @1 &RT—09
AR B35 ITRITBR FAFIH—1956 BT YA & T—01 & ATRAl B
e HUd @ R & SMER WR W & Fuled H WRaR™ Y U &
1,03 fe=ar fAfed 21 391 YR UBRoT # areiTor g gfaard] Gem 02—04
U fOdT WIRIRM g3 U3 ! Ufcaral |ear 01 & |rer ur| Aol & a1y
g| 39 BRU g ScRIfaR I ad—1956 & gRI—09 IFAR g
ICRMTDR ARTIH—1956 BT JG & aqW—01 & AINAl & 7ed Fulcd
& SANTHA 89 B Reafcr § &1 yord 1o &1 qike ardiTor g yfiaral |
01—04 B! YIGRM Y Y BT I ufed H 1,/ 3 &1 ardiror g ufcrard
AT 01—04 & IWR FAM WU F <N BAT [AEFTT & | 3T ardRToy g
gferarel ET 02—04 & Ul WIGRM F UY & §9fcd H aqnor 4
gfcrardl e 01—04 & FAM f2d 9 @R fAfka 2|
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UHROT § ATENTO g Gfadral A&AT 02—04 30+ AT WI@RM Y U Bl
g ooft o aIRE 7 | U0 H dedieeR gRT W™ g3 W &1 foRrad
JISITOT 9 Yfare) W= 02—04 B YUH AN & AR BIHY SURYT BN
& qracie |l dad URTars] H&1 01 & AW B SIRIMEHR ARIH—1956
@ ORI &S @1 § | 39 SMUR WR Aol 3RTel R HER™M g3 0 &
1/3 R ) 9o 9 gfard) Gvar 01—04 & 99 e fAfkd 2|
IgT Sl © b TR BIIddrl ST H—1955 &Y &RT—15 & d8d
frl BedeR & Yd W 8 ed IfSeR &) Tyon &= gq UTgem §491¢
MU 2| U UbR I WdeR AfeR &1 aivor G ger & 3ifiert or
TJagoid T8 2| dfcd Hdfld BIIdeR @ UIId SIRToN H  RToRe
PBITABRI AATIH—1955 B TRI—15 P dad I I AT BT & dad
o Ud gd 9 31 ffed SifeRi &1 uhed / ISENun 91 2 |

TR H aTdl gRT UK ol & Aqeldd A WL ¢ fdb I JoATol
RIS A1T G Yfdard] & FeEan! RIS 8 | UHR & ddl g ITare!
@ ORE 9 91 W g b Igq gare ARl U |ufd & ToI ardiroy
g yfoars d@m 01—-04 WERM UF W & e aiRe 2| uyawor #
qEdIeaR g1 YIRIRE 3 Y ! faRIId araiTor d ufcare) | 02—04
& g vl & aIRE By SURYd 89 & drasie |l dad gfdard! e
01 & AW 25 SIHER A aH—1956 & fAuRId & @ 2| 39 MR
TR AT RIS O HERM F 7 & 1,/3 owd IR ardiTor 9 yfcrd
AT 0104 & M ARHR Ffed T | I MUIRI IR T IGRTT R
ARae AT ¥ U T BT AT B BT YIT fhar €1 39 UbR arel
UM IR SRIUT T & YATE & HR (Onus of Proof) dT fded &=+ §
AHA X8 8 | $HW YAV BT AR (Onus of Proof) UfIATE! & SUR ARG
BT ¥ | IR Ufardl e U H R UeR @1 gxardol 9 AiRkad Ay
& AETH Y I7UAT YA BT 9R (Onus of Proof) TRJT B H AHA T
21 39 ey H yfoard) & SWR IIRIUT YA BT YR (Onus of Proof) dI
fdg s # ufard) sI%et @ ® | S99 AU BT ¥R (Onus of Proof)
IO ATE] &b SUR ARG T8l Bl & | $9 bR AraiTor g HT
01 EbéfQ:lTﬁ_Cf(BulrdenofProof) PR H TH B T WWWW
01 JIERTI & Ul H WHR &I el & |

S e H 1Ay T 02 & Ay # vy fhar ST Jrufard B | uehRor
H A =T 02 191 YR B
1. 3TTAT AT<T AT ARTSN UR Yfdaral W 01 g1 fArenfad
Goilepe G- Qi 24.04.1998 T 25.04.1998 Il Uoildg
AT AT 107 /2013 §RT B T SfAR0T Bl 3RH A
T, 3y I Y e wRam @ ey € |

UH IMANY BT AT IR BT R a4 & SW g | A HE&T 02

gfcardl a1 01 g1 Aeafed usilgd ga=mar faie 24.04.1998 @ 25.04.

1998 TAT USilgg SIFTHT GRAT 107 /2013 feAid 11.04.2018 ERT fhd A
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3IAROT DI IRA A I, (AT T T gifid A HI a8 | UHoT
H AN & vy | gd Usiiad Swias & YIHuiig 9 IR ¥ I
B JAT Iod raTerd 4 Rifdd =red & SR & didx fafSy &
Rerfay &1 THST A T |

Void : Voidable
39 TR ¥ f2=g A &1 HHSUAT / IR Bl HHSH & UL AEQRID
ERT WeaTId! Hufd H U B & do & Usilhd axiasl & I d
YFIERYT BF BT HBed T / IITEROM DI FHSHT TS o | 39 Ade H
AT ATl §RT UfUIad 3Ried =A1fiis gl & gk H8alid g
Aeayd! Huld H U B & d9 & Uoiigd Skl & I g
RIBRONA BN BT / IRV B AR D TS & | 39 UHR SR
e FRIA & Aalld A fdaned Jufd W Wder] sfteR [l e
g fqarfeq Hufd &1 uoiia xSl gRT 3R fby o @& Rerfa 4
IORG <ITerd 9 RIde <IRTeld & SAeR & 7e 9™ & R &
WE R Y 9 TSR wra Rafa s a1 18 8-
1. GoAigd Fedid » SN W I 8 B ReIld H
TV T W SFAT FIT [T S dwar &/
wrel & golid Vgl & JIBYINT §15 B Rejfd
g pacT [ =Ty BT SFEBN §iar 8/
2 8% GIeYF H [Qqfed Wld & Savi & goilpd
GYTTIoT B [T BRI BT G Al 8 TUT 3
Sgaly SIgVINIE & B Neld d @aer e
T BT SFTEBI Bl &
3. SFIY qI59F F [dailed Wald gV GIA<IY] DR Bl
G107 BT ST FE Sy & e [danad watd
P AT & Goflpd vdido Bl [T BN Bl
gVINIe gAY & S Nelld d @acr ¥ored
~ITITTY BT SFTEBIE EITT &

Wl UBR AR Swdd Oy g1 fufawd ol dwer
1269—1270 /2019 I3-dT Pyarelal vs Shubhendra Pilania (Minor) ¥ fedi® 20.
01.2019 &I & T vl H USlipd SRS & YR T Y-IBIUN 8 D
IR R Rifde <RI U6 Iod T & AFGR & faarg & e

H fada @1 g | o IRiffTes IRT &1 IER0T A R T
11 Section 9 of the Code of Civil Procedure provides thus:

“9. Courts to try all civil suits unless barred - The Courts shall
(subject to the provisions herein contained) have jurisdiction to try
all suits of a civil nature excepting suits of which their cognizance is
either expressly or impliedly barred.

Explanation I - A suit in which the right to property or to an office is
contested is a suit of a civil nature, notwithstanding that such right
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may depend entirely on the decision of questions as to religious rites
or ceremonies.

Explanation Il - For the purposes of this section, it is immaterial
whether or not any fees are attached to the office referred to in
Explanation I or whether or not such office is attached to a
particular place.” Section 9 empowers civil courts to try all suits of
a civil nature unless expressly or impliedly barred by any statute.

12 Section 256 of the Tenancy Act provides thus:

“256. Bar to jurisdiction of civil courts — (i) Save as otherwise
provided specifically by or under this Act, no suit or proceeding shall
lie in any civil court with respect to any matter arising under this Act
or the rules made thereunder, for which a remedy by way of suit,
application, appeal or otherwise is provided therein.

(2) Save as aforesaid no order passed by the State Government or
by any revenue court or officer in exercise of the powers conferred
by this Act or the rules made thereunder, shall be liable to be
questioned in any civil court.” Section 256 bars the jurisdiction of
civil courts, save as otherwise provided under the Tenancy Act. Civil
courts are expressly barred from trying a suit or proceeding with
respect to matters arising under the Tenancy Act or rules made
under it for which a remedy by way of a suit, application, appeal or
otherwise is provided in the Tenancy Act.

13 Section 207 of the Tenancy Act provides thus:

“207. Suits and applications cognizable by revenue court only— (1)
All suits and applications of the nature specified in the Third
Schedule shall be heard and determined by a revenue court.

(2) No court other than a revenue court shall take cognizance of any
such suit or application or of any suit or application based on a
cause of action in respect of which any relief could be obtained by
means of any such suit or application.

Explanation.— If the cause of action is one in respect of which relief
might be granted by the revenue court, it is immaterial that the relief
asked for from the civil court is greater than, or additional to, or is
not identical with, that which the revenue court could have granted.”
Section 207 of the Tenancy Act states that no court other than a
revenue court shall take cognizance of suits and applications of the
nature specified in the Third Schedule. Such suits can be heard and
determined by a revenue court which has exclusive jurisdiction. The
explanation clarifies that if the cause of action is one in respect of
which relief may be granted by the revenue court, then it is
immaterial that a relief sought from the civil court is greater than,
in addition to or not identical to the relief sought from the revenue
court. Where a suit is of a nature specified in any of the provisions
of the Third Schedule, the bar under Section 256 is attracted and the
revenue courts have exclusive jurisdiction to try the suit.

14 In Bank of Baroda v Moti Bhai4, a two judge Bench of this Court dealt
with the question of jurisdiction under Sections 207 and 256 of the Tenancy
Act. A bank had sanctioned a demand loan facility to the respondent for
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which the respondent executed a promissory note and a simple mortgage
in favour of the bank. On his failure to repay the loan, the Bank instituted
a suit in the civil court for recovery. The respondent raised a preliminary
objection that the suit was essentially one for enforcing the mortgage and
that the revenue court had the exclusive jurisdiction to entertain the suit
by reason of the provisions contained in the Tenancy Act. The Trial court
dismissed the objection. Allowing the revision filed by the respondent, the
High Court held that that the mortgage deed in respect of agricultural
lands formed an essential part of the cause of action. Upon an analysis of
Sections 207 and 256 of the Tenancy Act, a two judge Bench of this Court
set aside the judgment of the High Court with the following reasons:

“5. A combined reading of these two sections would show that the
Jurisdiction of civil courts is barred only in respect of suits and
applications of the nature specified in the Third Schedule to the Act
and in respect of suits or applications based on a cause of action in
respect of which any relief could be obtained by means of a suit or
application of the nature specified in the Third Schedule. The civil
court has no jurisdiction to entertain a suit or proceeding with
respect to any matter arising under the Act or the Rules made
thereunder, provided that a remedy by way of a suit, application or
appeal or otherwise is provided in the Act.

A loan given by a Bank to an agriculturist, which is in the nature of
a commercial transaction, is outside the contemplation of the Act
and can, by no stretch of imagination, be said to be in respect of any
matter arising under the Act... The business of the Bank, in so far as
lending transactions are concerned, is not to lend moneys on
mortgages but the business is to lend moneys.

8. On the question of jurisdiction, one must always have regard to
the substance of the matter and not to the form of the suit. If the
matter is approached from that point of view, it would be clear that,
primarily and basically, the suit filed by the Bank is one for
recovering the amount which is due to it from the respondents on the
basis of the promissory note executed by respondent 1 and the
guarantee given by respondents 2 and 3.” (Emphasis supplied)
Section 207 read with Section 256 of the Tenancy Act bars the
Jjurisdiction of the civil courts in respect of suits and applications of
the nature specified in the Third Schedule to the Act. The question
before us is whether the relief claimed by the appellant can be
granted exclusively by a revenue court under the provisions of the
Tenancy Act.

15 Section 88 of the Tenancy Act provides thus:

“88. Suits for declaration of right:- (1) Any person claiming to be a
tenant or a co-tenant may sue for a declaration that he is a tenant or
for a declaration of his share in such joint tenancy.

(2) A tenant of Khudkasht may sue for a declaration that he is such
a tenant.

(3) A sub-tenant may sue the person from whom he holds for
declaration that he is a sub-tenant. (4) A landholder other than a
State Government may sue a person claiming to be a tenant or co-
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tenant of a holding or a tenant of Khudkasht or a sub-tenant for a

“THE THIRD SCHEDULE Suits, Applications and Appeals under
the Act (See Sections 207, 214, 215 & 217) S. Section Description of
suit, application or Period of Time Proper Court/ No. of Act appeal
limitation from Court Fees Officer which competent period to

dispose begins to of run

“THE THIRD SCHEDULE
Suits, Applications and Appeals under the Act
(See Sections 207, 214, 215 & 217)

S.No. | Section | Description of suit, application or Period Time from Proper | Court/Officer
of Act appeal of which Court competent
limitation period Fees | to dispose of
begins to
run
5. 88 Suit for declaration of the plaintiffs None One Assistant
right :- rupee | Collector

(i) as a tenant, or

(i) as a tenant of khudkasht, or
(iii) as a sub-tenant, or

(iv) for a share in a joint
tenancy

SI. No. 5 in the Third Schedule read with Section 207 of the
Tenancy Act stipulates that a suit for the declaration of a
right provided in Section 88 would lie before a revenue
court. In a suit where the relief sought for is the declaration
of the right stipulated in Section 88, Sections 207 and 256
read with the Third Schedule bar the jurisdiction of civil
courts and vest jurisdiction exclusively with a revenue

court.
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ERT SIfIHaR MRS BT AR fHar TI1 21 Iad feraral G&a1 01 &
o Rpfe # Tad T W & MR WR 999 fdar mar 2 | ufard)
T 01 §RT 8T NIoid Rapfs # 3ifrd Ry & MR R a4 fhar 1T
2| Sefd gfdard] AR 01 &I Uolidg 99T 9 Joid Rabfe H 3ifdhd
fRT SR AT RSN W WeR) feR fAfkd & 78 ¢ 21 39
UHR Yfaral FRAT 01 §RT TS ARTSN H (Af2d 24 4 31 RISl
DT I BT AT & | STdfds Ufraral A& 01 DI JAATSIT RIS H GG o7
@ IFAJAR "IN R & ugdrd gA-enRa o B 4 3ffdd 3RIoll
BT 9a B BT AOBR Bl el V&1 2 | 39 UHR Wlaara! d&dr 01 gRI
AT AT AATST SRTSH I & IR =ifd B & gward
gAETRE 3o+ 3 | 3ifde SIRISI 61 Ufcrard] Hwar 01 gRT At
Uoilepd ST fQTich 24.04.1998 @ 25.04.1998 Il Uoildg Il G
107 /2013 3=id 11.04.2018 EIRT T T STRYT TRH F &1 Y 9 Fregwray
T BIaT & | Wwwmﬁwaﬁw&urdmofhoof)mﬁ
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35. 31 YR H A AN BT fawelyor f&Har S Suférd & | gawor # g
A i TeR g—
3. HIAqrdl wegr 05 Hi@E ga gy va T el diaEnm
P TIRYF T&l &/

36. USHRUT ¥ I AN &Y BN qAT HealJa! Fufed H Meyd & ATHRI
A HafdT 7| Sad dad H g e U9 wWROT 9ol rfdfm—1956 @
TR T el fhar ST S udiid 81T 7 | 39 Hey o g e
Td WX UINUT JERE—1956 B GRI—16 TAT Iad AAD Gl B
Al I a8l & fd

o /8T TFH VT WY GINT SIETIH—1956 B T [ FIT BT
TG & P [y Goflgg TS EI47 SUREr Id T8l 8/

o (Wl FfIT B TH GF &I P o7V HAIF & [F 98 qcd g
1875 qcad U9 4RI GIYT SIETIH—1956 & GIT HIalEd &) g Il
&I ¥ el & S M ford g fed ST @1 v g @ TE &1/
SHT YPIN W Godd Fav] #l feg s Y9 YT GIyT
ST TIT—1956 & TET JE HIAT TIAT &/

o @ﬂ#w@ﬁaﬁvﬁﬁ#ﬁwﬁﬂ#m@vgﬁﬁ
goflgg TIGTIET v 3 gearaad! fo [Awifed @ 817 @)
H TIE ferd ST &7 FH91T TI§ [erd o @1 ¥F @ a7 o 3V

Signature Not Verified

Digitally S|gn Ke av Kumar
Meena
Date: 2026.05. O 44:11 I1ST

Reason: SeIfAttﬁFﬁd

31/

Page 21 of 28



foregedy @mm e

2018 /00227
faoia feeie—24.04.2026

ST 81 ST T gofigg METrET @ FHIaT T8 816V TE B IV
W gaTiaT 8T &

o W YBIN Guligg TSI Y4 H 3IGT P T TT Bl WH Bl VB
SVTIIANT HYT G HIF &/

o 3V ¥ TBVTT H GSigg TISTET & SIEIN UV T BT SHTTT
a7 S7aT 8 Tl gINT—16 P TET =IIITT GINT I8 STENYT [o77 I
P GIgETT & & OI9 ad I SaT e B 3T aifgT T8l 1T Srar
g 79 & ST T de7 TT 8/ T GoAlgg TSTHT NG
gordt Rejfar & vear 8/

o IV [V IBVT H Goflgg TMETH P N UV TIE HT SHTaT
137 GIreT 8 @l &NT—16 & T8 =TI GINT I8 STENT o717 Gt
P GIaET &/ Y P v&T g9 Rejfad ¥ 9T TIe &I geldl qar &
ar G 7S @l 3del FIHT HYA BT IV FAld) B aiel gE gy
EIar &/

o 3TV [V GBYIT H 97 GSHigeg TGHTHT b SEN GV TIT BT IATaT
a7 GiraT 8 G 9FT TS B dE Tied BYT BT FIV G197 BV it
ge7 gv §lar &/

37. UHROT H A4l §RT WA G4l & 3fadlid ¥ WE & b Iad
3RS dTERTT & Ufaral HRT 01—04 BT HSTID] ARTSN & | BRI B
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3831 UHROT # Tq AN W fawevr fhar ST T § | oAy v
04 YfETEIToT © fdog worg FNYEl SN &Rd 9 HeEd § | YhRoT |
qrel & AN & [daa B q2Al BT T8+ A2l I Yd ISR BIRAbNI
SIAIH—1955 BT TRT—188 HT IGXT &l Uaiid sIaT © | Sl fdh 771 TR
o

188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part of
his holding is invaded or threatened to be invaded by his landholder
or any other person may bring a suit for the grant of a perpetual
injunction.
(2) The court may after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation does
not afford adequate relief;
(c) where it is probable that pecuniary compensation
cannot be got for the invasion.
(d) where the injunction is necessary to prevent a
multiplicity of proceedings.
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