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ORDER IX
Appearance of parties and consequence of non-appearance

4. Plaintiff may bring fresh suit or Court may restore suit to
file.—Where a suit is dismissed under rule 2 or rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside, and if
he satisfies the Court that there was sufficient cause for such
failure as is referred to in rule 2, or for his non-appearance, as
the case may be, the Court shall make an order setting aside the
dismissal and shall appoint a day for proceeding with the suit.

Interpretation

5. Ul H favemer § gd wduer fufda ufshar wfzar—1908 & amew—o9
fRI9—04 & UG B AT ARITTAN ERT BT T8 ART BT YhNoT |
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YIYTAT gIRT AIR 1966 ORISSA 232 3dId  Prahlad Pursty vs Sheokh Abdul
Rahman ¥ fa9id 21011966 & e ¥ fom & fufaa ufssan
AET—1908 & 3MaT—09 FIH—04 & Uraem &l fdd==T HRd U 1D
geeid ufourfed fa 2| s urRifiies OR1 &1 IEX0T 39 TR 23—

2. Order 9, Rule 3, C. P. C. lays down that where neither party
appears when the suit is called on for hearing, the Court may

make an orde that the suit be rder 9, Rule 4
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enacts that where a suit is dismissed under Rule 2 or Rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside and if he
satisfies the Court that there was sufficient cause for his not
paying the Court fee and postal charges (if any) required within
the time fixed before the issue of the summons, or for his non-
appearance, as the case may be, the Court shall make an order
setting aside the dismissal and shall appoint a day for
proceeding with the suit.

If the suit is dismissed under Order 9, Rule 8. C. P. C. where
the defendant appears and the plaintiff does not appear when
the suit is called on for hearing, Order 9, Rule 9 prescribes that
the plaintiff may apply for an order to set the dismissal aside.
Order 9, Rule 9, Sub-rule (2) lays down that no order shall be
made under this rule unless notice of application has been
served on the opposite party.

The learned Munsif examined all the provisions and was of
opinion that as Order 9, Rule 9 (2) clearly makes provision for
service of the notice of the application for restoration on the
opposite party, defendant has no right to contest the proceeding
under Order 9, Rule 4 which makes no provision for service of
notice of the application on the opposite party.

3. Thus two important questions arise for consideration:

(1) Whether service of notice on the defendant in a
proceeding under Order 9, Rule 4, C. p. C. is
mandatory; and

(i) Even if the service is not mandatory, whether the
defendant can be debarred from contesting the
proceeding when he is present in Court and wants to
contest the same.

4. Order 9, Rules 9 and 14 make it clear that service of notice
on the opposite party is mandatory. Rule 14 says that no decree
shall be set aside on an application under Order 9, Rule 13,
unless notice thereof has been served on the opposite party.
Order 9, Rule 4 does not make similar provision. Absence of
corresponding provision in Order 9, Rule 4 does not
necessarily mean that in no case service of notice is mandatory.
It can, however, be said generally that notice on the opposite
party need not be served in a proceeding under Order 9, Rule
4. In certain cases, service of such notice is essential. In ILR
1949-1 Cut 572: (AIR 1951 Orissa 266), Ratnakar Ray v.
Kulamoni Ray, a Bench of this Court examined this question.
Ray, C. J. observed as follows:

"If the suit had not been set down ex parte against

them and if they were going to be bound by the

order of restoration that had been passed, | do not

understand how any order affecting them could be

passed in their absence. Some support is prayed in

aid from the absence of a provision in the terms or

the like of Sub-rule (2) of Rule (9) of the order

from Rule 4. But that does not necessarily mean

that in any default under Order IX, Rule 3,

restoration can be had in the absence of the
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opposite parties. There can be a case in which

defendant has not at all appeared or having

appeared has not filed any defence. In such cases it

IS quite possible that the Court, in its discretion,

may say that no notice is necessary to be served

upon him in the matter of restoration, as he must

be served again after the suit is restored to its file.

But what about the case in which the defendant

had entered into contest and had put the plaintiff to

proof of his case? In these cases certainly the

dismissal of the plaintiffs' suit, be it under

whatever provision of the Code, gives rise to a

valuable right in his favour. It is difficult to

conceive that they can be deprived of that right

without being heard. It may be said even without

restoration the plaintiff has a right to fresh suit on

the same cause of action. It may be-so, but that

does not answer the defendants cause. It may be

for the purpose of a fresh suit lot of money is

necessary by way of payment of court-fees and the

plaintiff may not be able to institute a fresh suit.

There is always many a slip between cup and lip.

Under the circumstances, the. right to prevent

restoration of the suit is no doubt a valuable

right™.
The aforesaid observation has my respectful concurrence. The
position, therefore is that generally a notice to the opposite
party is not essential in a proceeding under Order 9, Rule 4, C.
P. C. There may, however be cases where a valuable right of
the defendant may be affected. In such cases service of notice is
mandatory. It is not necessary to examine whether service of
notice in this case was mandatory as in fact without service of
notice the defendant appeared in the case and wanted to
contest.

Audi Alteram Partem
6. S UBR UlhITHDG BA Td GAdls & UIhiad NMgid & A Fael Bl
HASHT UHRT ¥ 3MIeId ¢ | $9 og A4 Ieadq AT gRT Rfda
Ul 214 /1954 31 Sangram Singh vs Election Tribunal, Kotah, Bhurey Lal
Baya ¥ faTd 22.03.1955 &I fag I foig & fufae ufshar dfear—1908
@ JARY—09 FRM—07 & UIgE &I faRJd fIoamr &_d I9a gdls &
PR U UihaTAd I & 7ed daell ol fadaer & 8| Sad a1
geid & fifda ufshar dfear—1008 & 3Mqe—09 FRIM—04 & UG &
dgd uqa At @ ol | gfiear e g | o Sad i
Sfd & YNNG IRT BT SS9 39 IR o
Next, there must be ever present to the mind the fact that our
laws of procedure are grounded on a principle of natural
justice which requires that men should not be condemned
unheard, that decisions should not be reached behind their
backs, that proceedings that affect their lives and property
should not continue in their absence and that they should not be
precluded from participating in them. Of course, there must be

exceptions and where they are clearly defined they must be
given effect to. But taken by and large, and subject to that

proviso, our Iagi @h%ﬁ)ﬁ?c&rmﬁgwe%ﬁ&ratrued wherever
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that is reasonably possible, in the light of that principle.

The existence of such a principle has been doubted, and in any
event was condemned as unworkable and impractical by
O'Sullivan, J. in Hariram v. Pribhdas. He regarded it as an
indeterminate term "liable to cause misconception" and his
views were shared by Wanchoo, C. J. and Bapna, J. in
Rajasthan: Sewa Ram v. Misrimal. But that a law of natural
justice exists in the sense that a party must be heard in a Court
of law, or at any rate be afforded an opportunity to appear and
defend himself, unless there is express provision to the
contrary, is, we think, beyond dispute. See the observations of
the Privy Council in Balakrighna Udayar v. Vasudeva Ayyar,
and especially in T. M. Barret v. African Products Ltd. where
Lord Buckmaaster said "Do forms or procedure should ever be
permitted to exclude the presentation of a litigant's defence".
Also Hari Vishnu's case which we have just quoted.

In our opinion, Wallace, J. was right in VenkataSubbiah v.
Lakshminarassimham in holding that "One cardinal principle
to be observed in trials by a Court obviously is that a party has
a right to appear and plead his cause on all occasions when
that cause comes on for hearing"”, and that "It follows that a
party should not be deprived of that right and in fact the Court
has no option to refuse that right, unless the Code of Civil
Procedure deprives him of it".

Sufficient Cause

7. 39 UBR UHGR ERT UKd YT BRUT T FAdls & Thiad MG &
HeI el BT AASAT YIRUT H IaId T §H BG AMEIG SoaaH
qRTeld g1 RNIfdet 31diel 768 /1963 SHAT Arjun Singh vs Mohindra Kumar
H A 13.12.1963 I &y T ofa # ¥faa gfshar Afdar—1008 &
JAQA—09 FRIH—07 & UIEaEE & IUANT & oy UIW BReb (Sufficient
Cause)@ﬁﬁwmgwmmmglw
Ii¥e geld & fde ufsbar dfeda—1908 & dee—09 FIH—04 @
Urae™ & ded URgd THA-uE & (uiEd 6 yNiedr W g o
Iad IS i & UG IRT BT IS 39 IR -

Before proceeding to deal with the arguments addressed to us
by Mr. Setalvad-learned counsel for the appellant, it would be
convenient to mention a point, not seriously pressed before us,
but which at earlier stages was thought to have considerable
significance for the decision of this question viz., the difference
between the words "good cause"” for non- appearance in O. IX,
r. 7 and "sufficient cause" for the same purpose in O. IX, r. 13
as pointing to different criteria of "goodness" or "sufficiency"
for succeeding in the two proceedings, and as therefore
furnishing a ground for the inapplicability of the rule of
resjudicata. As this ground was not seriously mentioned before
us, we need not examine it in any detail, but we might observe
that we do not see any material difference between the facts to
be established for satisfying the two tests of "good cause"” and "
sufficient cause”. We are unable to conceive of a "good cause”
which is not "sufficient" as affording an explanation for non-
appearance, nor conversely of a "sufficient cause" which is not
a good one and we would add that ejther of these is not
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different from "good and sufficient cause™ which is used in this
context in other statutes. If, on the other hand, there is any
difference between the two it can only be that the requirement
of a "good cause" is complied with on a lesser degree of proof
than that of "sufficient cause™ and if so, this cannot help the
appellant, since assuming the applicability of the principle of
res judicata to the decisions in the two proceedings, if the court
finds in the first proceeding, the lighter burden not discharged,
it must afortiori bar the consideration of the same matter in the
later., where the standard of proof of that matter is, if anything,
higher.

8. I UBR AN ITadH el gRT Rfdd rdial 1467 /2011 S9dE
Parimal vs Veena @ Bharti f[ ﬁ?l?ﬁ 08.02.2011 Eb‘T ﬁ{ﬁ Tl?j ]%I'Uh ﬁ fafaer
UfshdT GfZd—1908 & ATae—09 MIH—13 & UMY & JIUANT & fofy
JMaeI® g PRE (Sufficient Cause) @ IR | RS ?é"Q'I?f PIREUES]
5 g1 Seqa =nfie geia fufea ufhar wfedr—1908 & emeer—o9
FR—04 & UG & JAJUANT & oI AaeIdh HRH A AT R 2q
geIs 2| Fad uifire ORT BT Ig)0T 39 YhR gi—

9. "Sufficient Cause" is an expression which has been used in
large number of Statutes. The meaning of the word "sufficient"”
is "adequate” or "enough”, in as much as may be necessary to
answer the purpose intended. Therefore, word "sufficient”
embraces no more than that which provides a platitude which
when the act done suffices to accomplish the purpose intended
in the facts and circumstances existing in a case and duly
examined from the view point of a reasonable standard of a
cautious man. In this context, "sufficient cause” means that
party had not acted in a negligent manner or there was a want
of bona fide on its part in view of the facts and circumstances of
a case or the party cannot be alleged to have been ''not acting
diligently" or "remaining inactive". However, the facts and
circumstances of each case must afford sufficient ground to
enable the Court concerned to exercise discretion for the
reason that whenever the court exercises discretion, it has to be
exercised judiciously. (Vide: Ramlal & Ors. v. Rewa Coalfields
Ltd., AIR 1962 SC 361; Sarpanch, Lonand Grampanchayat v.
Ramgiri Gosavi & Anr., AIR 1968 SC 222; Surinder Singh
Sibia v. Vijay Kumar Sood, AIR 1992 SC 1540; and Oriental
Aroma Chemical Industries Limited v. Gujarat Industrial
Development Corporation & Another, (2010) 5 SCC 459).

Laps of Advocate
9. T UPR UHGR & ARIHRT & WR U WMl Td FAdls & UThiad

RIGId & A= Hadl B FHSH UPHRY H AP © | $9 3 A
STIdH IRTd g1 fdet srdlel 484 /2005 SHATT State Of Nagaland vs
Lipok Ao & Ors § fasd 01.042005 & ¥ & i & oRdmm
ATIH—1963 B! GRI—05 YIGEH & T8 ol & SUIHT & AT PRI
(Lapse of Advocate) & Hael ¥ = HRd BY fagd AAT &I 2| Iad
I geid fafder gfshar dfedi—1908 @ 3aw—09 Ma#—04 & Yrqem
@ ded URgd URM-ud & e § gEfiedr ke 21 o S
_Md geid & oD Urifes URT BT IEI0T 39 YPR Bi—
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and fast rules. In New India Insurance Co. Ltd. v. Shanti Misra
(1975 (2) SCC 840) this Court held that discretion given by
Section 5 should not be defined or crystallised so as to convert
a discretionary matter into a rigid rule of law. The expression
"sufficient cause" should receive a liberal construction. In Brij
Indar Singh v. Kanshi Ram (ILR (1918) 45 Cal 94 (PC) it was
observed that true guide for a court to exercise the discretion
under Section 5 is whether the appellant acted with reasonable
diligence in prosecuting the appeal. In Shakuntala Devi Jain v.
Kuntal Kumari (AIR 1969 SC 575) a Bench of three Judges had
held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section
5 is proved, the application must not be thrown out or any delay

cannot be refused to be condoned.

In Concord of India Insurance Co. Ltd. v. Nirmala Devi (1979
(4) SCC 365) which is a case of negligence of the counsel
which misled a litigant into delayed pursuit of his remedy, the
default in delay was condoned. In Lala Matu Din v. A.
Narayanan (1969 (2) SCC 770), this Court had held that there
is no general proposition that mistake of counsel by itself is
always sufficient cause for condonation of delay. It is always a
guestion whether the mistake was bona fide or was merely a
device to cover an ulterior purpose. Inthat case it was held that
the mistake committed by the counsel was bona fide and it was
not tainted by any mala fide motive.

In State of Kerala v. E. K. Kuriyipe (1981 Supp SCC 72), it was
held that whether or not there is sufficient cause for
condonation of delay is a question of fact dependant upon the
facts and circumstances of the particular case. In Milavi Devi
v. Dina Nath (1982 (3) SCC 366), it was held that the appellant
had sufficient cause for not filing the appeal within the period
of limitation. This Court under Article 136 can reassess the
ground and in appropriate case set aside the order made by the
High Court or the Tribunal and remit the matter for hearing on
merits. It was accordingly allowed, delay was condoned and the
case was remitted for decision on merits.

Due diligence

10. 391 UHR UEGR gRT fhd T HRIGIOT T FAdTs & Uidpidd Kgid &
A HGHl DI FHSAT UHROT H AP © | 39 7 AFAEG I IR,
faell §RT CM (M) 1030/2021 & CM APPL. 40806/2021 S9dTH Vijay Gupta vs
Mr. Gagninder Kr. Gandhi & Ors ¥ f&id 04.07.2022 &1 fo W faofy &
fafder ufshar Gf2d—1908 & afaw—06 RIH—17 & URgd H I Y
(Due diligence) & Hder # fade a=d gU g ufauifed fear 2 Sad
e geeid fafde ufshar di2di—1908 @ 3Mae—09 FRIH—04 & UTaET
T d8d WId URM-ud & ol § gifiear w@d €1 e Sad
1% A & UNiRTeG IR & IS0 39 THR g

17, (e, )
(xii) The proviso to Order VI Rule 17 prohibits, again in
absolute terms (as is apparent from the use of the word “shall”),
allowing of an application for amendment after commencement
of the trial, unlgs the Court finds thz‘t/in S itecff due diligence,
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the party could not have raised the matter prior thereto. The
latter part of the proviso, which excepts its application where
the Court is satisfied that, despite due diligence, the amendment
being sought could not have been raised before trial
commenced is, of course, a matter entirely within the subjective
discretion of the Court. Chander Kanta Bansal v. Rajinder
Singh Anandl12 adopts, to understand the expression “due
diligence”, the following definition from Words & Phrases, Pmt
Edition, 13A, of the expression:
“‘Due diligence’ in law means doing everything
reasonable, not everything possible. ‘Due diligence
means reasonable diligence; it means such
diligence as a prudent man would exercise in the
conduct of his own affairs.”
Having relied on the above definition, the Supreme Court, in
Chander Kanta Bansall2, defined “due diligence” as meaning
“the diligence reasonably exercised by a person who seeks to
satisfy a legal requirement or to discharge an obligation”.
Consolidated Engineering Enterprises v. Principal Secretary,
Irrigation Department13, in like terms, defined “due diligence”
as “a measure of prudence or activity expected from and
ordinarily exercised by a reasonable and prudent person under
the particular - circumstances”. Importantly, therefore, “due
diligence” connotes reasonable diligence, keeping in view the
circumstances of the case. These twin considerations have,
therefore, to inform the Court seized with the issue of whether a
litigant, before it, had exercised “due diligence”. The elasticity
of the expression is self-evident. If trial has commenced, the
Court would then have to examine, on facts, whether the party
was unable to raise the matter before trial commenced, despite
due diligence.

11. 391 PR AT ITadd IRt gRT Rifder erdied e1dier 1893 /2008
S9dT Chander Kanta Bansal vs Rajinder Singh Anand 5 faid 11.03.2008
a1 ¥ W favig # fafqa gfar dfdar—1908 @ eMqe-o06 MF—17 &
URge H 9d¢ MY (Due diligence) & Hag H 99 #d U IR
gfourfed fean ©1 Saa e geeia fafda ufsar wfear—1908 &
AQe—09 FIA—04 & UM & dgd URd WeA—ud & foige |
TR @ & | 31 Saa MId geid & UTHRTd U1 &1 IE0T g9
JHR T—

17 (e )It was brought to our notice that both sides have closed
their evidence and completed their argument, but only at this
stage the defendant filed the said application for amendment of
her written statement. As discussed above, though first part of
Rule 17 makes it clear that amendment of pleadings is
permitted at any stage of the proceeding, the proviso imposes
certain restrictions. It makes it clear that after the
commencement of trial, no application for amendment shall be
allowed. However, if it is established that in spite of "due
diligence" the party could not have raised the matter before the
commencement of trial depending on the circumstances, the
court is free to order such application. The words "due
diligence” has not been defined in the Code. According to
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Oxford Dictionary (Edition 2006), the word "diligence” means
careful and persistent application or effort.

"Diligent" means careful and steady in application

to one's work and duties, showing care and effort.

As per Black's Law Dictionary (Eighth Edition),

"diligence" means a continual effort to accomplish

something, care; caution; the attention and care

required from a person in a given situation. "Due

diligence"
means the diligence reasonably expected from, and ordinarily
exercised by, a person who seeks to satisfy a legal requirement
or to discharge an obligation. According to Words and Phrases
by Drain-Dyspnea (Permanent Edition 13A) "due diligence", in
law, means doing everything reasonable, not everything
possible. "Due diligence” means reasonable diligence; it means
such diligence as a prudent man would exercise in the conduct
of his own affairs. It is clear that unless the party takes prompt
steps, mere action cannot be accepted and file a petition after
the commencement of trial. As mentioned earlier, in the case on
hand, the application itself came to be filed only after 18 years
and till the death of her first son Sunit Gupta, Chartered
Accountant, had not taken any step about the so-called
agreement. Even after his death in the year 1998, the petition
was filed only in 2004. The explanation offered by the defendant
cannot be accepted since she did not mention anything when
she was examined as witness.

Inherent Power of Court

12. 3 ISR UfhaTAd BT T gals & Udids gid & 70 d&di &
ded <TG P fa-ifed wfdadl BT GHeET YRl ¥ avdd g | 59
Tg A Soadq IRTed gR1 Nifdel ardiel 768 /1963 ST Arjun
Singh vs Mohindra Kumar ¥ T&ie 13.12.1963 &I o T fooig # fifda
ufshdr HAfed—1908 & ATGY—09 FRIH—07 & UAHE & UANT & forg
IRITHT BT 3Adhied Afdaadl & IR [J9a9r #=d g0 <id gelia
gfoarfed fed & | Saa =il¥e g & fdd ufshar dfear—1908 &
AQe—09 FIH—04 & UraeM & d8d UXgd UM @& Auigd |
TR T 7 | 31 Sad ATdh geid & UTEfTd U1 &7 IEI0T g9
JPR B

It is common ground that the inherent power of the Court
cannot override the express provisions of the law. In other
words, if there are specific provisions of the Code dealing with
a Particular topic and they expressly or by necessary
implication exhaust the scope of the powers of the Court or the
jurisdiction that may be exercised in relation to a matter the
inherent power of the Court cannot be invoked in order to cut
across the powers conferred by the Code. The prohibition
contained in the Code need not be express but may be implied
or be implicit from the very nature of the provisions that it
makes for covering the contingencies to which it relates, We
shall confine our attention to the topic on hand, namely
applications by defendants to set aside ex parte orders passed
against them and reopen the proceedings which had been
conducted in their absence.
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Reason

13. 39 YR TSI gR1 Afofd uawor § foig & omeR /faveiyor §
3UTS TS Alfbardl B W UHRT § FASH AeIS 2 | 39 v AFHE

ERIREIS

Sod YNYTedd gIRT CRP(10)/176/2022 3-dI- Assam Gramin Vikash

Bank vs Prakash Borah ¥ &% 06.08.2022 &I o ¥ favig & fufae
ufshdr Afed—1908 & 3MQW—09 [FRIH—07 & UMY & dgd Uwgd

gA-ua & v & 9y AU BT JMUR W) dRA b Geg H

fademr o1 2| Saaq =@

gl & fafdd ufbar dfddi—1908 &

AQe—09 gH—04 & UraeM & d8d Ugd WU & Huigd |
UTARTHRAT W T | 3 Iad NS geid & UNHd IRT & IgI0T 4

JPR T

28. Let this Court consider the second reason. The Court below
did not consider the reasons assigned in the said application
and merely held the reasons were unsatisfactory. The Court
was required to assign reasons why the grounds assigned were
held to be unsatisfactory. It seems that the Court below was
satisfied by the first ground and did not find the necessity to
record reasons while deciding whether good cause was shown
or not. The said order dated 02.11.2021 therefore on the face of
it, in the opinion of this Court, is liable to be interfered as the
Court below had failed to exercise a Page No.# 21/23
jurisdiction conferred upon it by law.

Allowed

14. 3 UPR TSI §RT UHaRWI HRIars! I FRE &R 8g 31gAd
amaegd URRIIAT B FHT UHRU | IMaeId & | §9 vG AMHY

soledle Sod ey gRI Re NS 54978/2014 ST Raj Kumar
Agrawal vs Suresh Chandra Jain H faqie 10.04.2015 &1 fog o fAoig o
fafaer ufhar wfgdr—1908 & 3mMeer—09 fFoH—13 @& Udu= &

& oY IR g1 S Hd fhd O Iy Jfaagad dRU & aR H Bo
ooy gRReifal o fadem @1 g1 Sad <ifie geia fifda ufsbar

ART—1908 & 3MaT—09 FIH—04 & Urae™ & ded Ud

qriaT—us &

o # UrRIRTeRdT XA © | 37 IH b gRId & UrHRTd URT 6

SEYU 39 UBR Ti—

When an application for setting aside ex parte decree is made
by the defendant, the court should consider whether the
defendant was prevented by "sufficient cause™ from appearing
before the court when the suit was called out for hearing.
"Sufficient cause" is a question of fact.

The following causes have been held to be sufficient for the
absence of the defendant;

(1)bona fide mistake as to the date of hearing;

(2)Late arrival of a train;

(3)sickness of the counsel;

(4)fraud of the opposite party;

(5)mistake of pleader in noting wrong date in diary;

(6)negligence glﬂ‘ﬁ%ﬂ]?@ Nbﬂb@@ﬁﬂéa case of minor
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plaintiff or defendant;
(7)death of relative of a party;
(8)imprisonment of party;
(9)strike of advocates;

(10)no instructions pursis by a lawyer, etc.

Not Allowed

15. 5 UBR RATAI §RI YhaRbl HRIATE] DI FRE B 8 IR—31dd
aMaedd YRR BT FHS UHR0T H 3MaeId & | $9 vg AMHY
Solede Sod el g1 Re USRI 54978/2014 9T Raj Kumar
Agrawal vs Suresh Chandra Jain § fai® 10.04.2015 &I fa¥ T faoig o
fafder ufdhan |ied—1908 & AQT—09 FRIH—13 & UIAGRH & UANT
@ Y =rATery g1 A T8l by S Iy Yfaagad HROT & IR o
§o [aey yRRfIIl ®F fGdamT &1 2 | Saa =aiide geia fafde ufshar
AlET—1908 & 3MaT—09 FFRIH—04 & UTael= & Tad Udd Ur=—us &
o H grafiredr @ § | 31 Sad <Tiie Rid. & Uriiie ORT @l
SE 39 UBR T—

The following causes, on the other hand, have been held not to

be sufficient for absence of the defendant for setting aside an ex
parte decree;

(1)dilatory tactics;

(2)bald statement of noting wrong date in diary;

(3)negligence of party;

(4)counsel busy in-other court;

(5)suit of high valuation;

(6)absence of defendant after prayer for adjournment is
refused;

(7)hardship of defendant;

(8)absence to get undue advantage;

(9)mere thinking that the case will not be called out; not taking

part in proceedings, etc.

Conduct of Party
16. 3U UHR UHBR & SRV Ud GAdls & Upiad RIga & #eg dadi
DI FHSE YR H IJaWIH ¢ | §H Y AMIG Ieddd A gRI
IRy oAl ATRIHT 17942—43 /1999 SFA  G.P. Srivastava vs Shri R.K.
Raizada & Ors H f&A® 03.03.2000 &1 fad T Foig # fafder ufdean
HAlET—1908 & 3MQW—09 FRFH—07 & UL & U & oTQ 3aegsd
HRD H F TH HRS UEHR BT MR (Conduct of Party) BT a9 H
G B IR H I gRid ke {5 21 Se |iile g @
Rifder ufhar |fedr—1908 & ATQT—09 IH—04 & Uraed & d8d U
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- & fole # grifiear W 2 o Sa9d e gRid &
JrRAfTe ORT BT IERUT 39 UPR B

Under Order 9 Rule 13 C.P.C. an ex-parte decree passed
against a defendant can be set aside upon satisfaction of the
Court that either the summons were not duly served upon the
defendant or he was prevented by any 'sufficient cause' from
appearing when the suit was called on for hearing. Unless
'sufficient cause' is shown for non-appearance of the defendant
in the case on the date of hearing, the Court has no power to set
aside an ex-parte decree. The words "was prevented by any
sufficient cause from appearing” must be liberally construed to
enable the court to do complete justice between the parties
particularly when no negligence or inaction is imputable to
erring party. Sufficient cause for the purpose of Order 9 Rule
13 has to be construed as elastic expression for which no hard
and fast guidelines can be prescribed. The courts have wide
discretion in deciding the sufficient cause keeping in view the
peculiar facts and circumstances of each case. The 'sufficient
cause' for non appearance refers to the date on which the
absence was made a ground for proceeding ex-parte and
cannot be stretched to rely upon other circumstances anterior
in time. If 'sufficient cause' is made out for non appearance of
the defendant on the date fixed for hearing when ex-parte
proceedings  initiated against him, he cannot be penalised for
his previous negligence which had been overlooked and thereby
condoned earlier. In a case where defendant approaches the
Court immediately and within the statutory time specified, the
discretion is normally exercised in his favour, provided the
absence was not malafide or intentional. For the absence of a
party in the case the other side can be compensated by
adequate costs and the lis decided on merits.

17. IWGd A g vd =ide gefal & ded § fafdd gfshar
HREd—1908 & ATQY—09 TIH—04 & 3M@clIdd F oG 8IaT & fo el
gaRel H [T ueTdpR & I grars & [ ) SuRed 781 8 W
RITe §RT UhoRWT HRIATE! Al H ol 8Y Pl T3 IUH HRAE A
NfeT UeThR gRT TATTI ERT B T ThdRWbI HRIdIal bl FRId Hd
8U Gdrg b1 ARBR Q7 g 31U IR BT qIT BRI YKJd DR
IATAd B A dXd gY I W B T3 UHaRHBT HRIAE! b
R & &1 AN U fHar ST Adhdr 71 S BT ATaRTE
e gweidl & dew H fNfde ufdbar dfgdr—1908 & 3fqe—o09
fF—04 & dBd UKD URMT-UF Sad UEEE 9 @ gl g
gfaTfed aR1eToT W 9 fHar S SMawd T |

18.JPROT § Iad BT YraEHl =i geial & |ew | fae ufdar
AET—1908 & 3MQT—09 IH—04 & Tod WA UF—Ud &l Iad
U d SA1e Al gRT Ufuifed wRIeT W S g faweryer fdan
ST 39 © | UhRoT H wiefl gRT Urefivror & Sffdrqedr g1 gedlg @l
fafer @ SR 81 819 Bl ER gard gy Rifde ufshar dfzar—1908
& 3MQe—09 MIH—04 & dgd faid 17.05.2022 &I HdA Q@T & JcH
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ORAT H @RS B S &1 R &Rd gY g Gars W o 96q Sad
UTRI—Us f&HIe 17.07.2023 T URIT BT 7 |

TR0 H FaueH grfl gRT Al 17.05.2022 T el <@l & 37GH Ul 4
GRS ) M & R &Rd g g7 g8 W o 9Eq USHR B
RT AUAR T TR &1 favetyor fhar S amavds 2 | f37id 17.05.
2022 B WANTOT P URATT H Iad YFTIeAl 7eH BRI 3(ed Ul H
WIRST B & TS| YbRoT H Uefivor gRT s wrefAr—u= Sfdifa
JAMeT—09 fH—04 a<I faHAI® 17.052022 &I &I T (EH WAl Bl
e B @1 feAid 17.07.2023 ®1 FR9 420 fod @ = @ @
T UK (BT AT & | Tl Bl Rl B SIMBRT 84 & SURIT uredf
R BRI UIA—U3 ®uld 480 G &1 TRl A & YA UL HIAT
Uil & ATIRATEIgdd STERVT B W FHRAT | @ UHOT H it @1
gars &I Al & Hdg H AEDRI el B @ BRI YHIOT HI gAT
BRI b e H fIeeiyor fohar ST aeyd @ |

TR0 H Fayued Wil gRT faid 17.05.2022 P Hf IJd1 & 31GH URAT 4
GRS B S @ YT dRd gU G gaTs R o a19d IRgd gafa
HIRYT BT AT fHAT AT AMELAD & | =R =ATed § qrar Uwja
IR B UTAN UADR BT AGad & YA H WAl HRA © qAqT W
PR Bl AfddTa IuRAMT P URER =&l AMT SIar 21w
TS & UePR IMTd] & Al MU PR A AP YR Bl
SFGRT MO AT IR U &xd I8d & | e § faeRmeiE
HHIAE Rl grars @ 7Y W) eifaam & SuRed T8 g9 W
THARG] HRIATE! 3 H ol Sl & | Sad YhoR®l HRAE! &l LT
UIHR dF dga O a1 el refe alie | ugadr g fed
IRATA H ATFedT Bl TR A U H R BT WA UelbR DI 8]
o 919q fafe &1 gAY Rigid 81 ThUT H degell & qrar H YhaRw]
FHRIATE] M H AT U <A1 oeH Al # @Rl fhar oz el
UHRUT H YhoRBT HRIATE] 3T H ol §Y ardl 37aH URdl H @Rl fbd
S R UEGR AT T A Fbdl & | WRg dedell & ad H ulRe™r
Ay BT HE@yul IARTE I&dT 2 | 3 < Bl fhell Agcdqul fdars
@ U DI 997 JoEner wR (T By SHad gfhareres wH1 o auig |
AT I 918} 8] BhAT aiev | Jgf Rafd 59 bR § & mar anfr
YHATA TROT H T | Yiardl &l ardl & &d & @usd B Y 3fadR
OIS BT | 37 dT4l & Qrar bl g godals R o I Uladral &l 3ol
afd B Ui el BT B 39 UBR Uil N wrred uell &
URiA—Ua ®I rRIRd H YUERY R AT BRE 8 gAarg bl R
UG &R+ 3 FeAd © | 3T
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QY © b
greff grer fPifder ufdserr Ff@ar-1908 &
3r@er-o9  ferH-04 @ Tsad uIgd
grefar-gsr  Xdleere fasemr Gitese Hed
grefeir-gsr e 3ied U A ot el
Bl IF Prefardl @ fereead FHIa U Ger:
gerarg g2 ferermr oiar &1

Ig R AR gRT oSl &A1 02.12.2024 Pl foRgdr AT SR &TeR Ud HIgR o
SR {1 SR AR SoTelr™d AT T3 |

(BT FAR AT RTTH)

deldd dhefdey

TETATAT I —aTSHR
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