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ORDER IX
Appearance of parties and consequence of non-appearance

4. Plaintiff may bring fresh suit or Court may restore suit to
file.—Where a suit is dismissed under rule 2 or rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside, and if
he satisfies the Court that there was sufficient cause for such
failure as is referred to in rule 2, or for his non-appearance, as
the case may be, the Court shall make an order setting aside
the dismissal and shall appoint a day for proceeding with the
suit.

Interpretation

5. Ul H faveer § qd wduem fufda ufshar dfzar—1908 & amew—o9
fRI9—04 & TG B AT ARITTAN ERT BT T8 ARAT BT GhNoT |
JaAre fhar S Sfad gdid 8iar 2 1 39 ded § A Serl S

YT gIRT AIR 1966 ORISSA 232 3dIH Prahlad Pursty vs Sheokh Abdul

Rahman ¥ a5l 21.01.1966 B faa T foilg & fufda wfshar
AfEAT—1908 & ATAT—09 {FIH—04 B UTae HI fde=-T B Y ~ATMAD
geid gfauiied fhd & | forae yRifie 0R1 &1 IEX0T 39 UBR o—

2. Order 9, Rule 3, C. P. C. lays down that where neither party
appears when the suit is called on for hearing, the Court may
make an order that the suit be dismissed. Order 9, Rule 4
enacts that where a suit is dismissed under Rule 2 or Rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside and if he
satisfies the Court that there was sufficient cause for his not
paying the Court fee and postal charges (if any) required within
the time fixed before the issue of the summons, or for his non-
appearance, as the case may be, the Court shall make an order
setting aside the dismissal and shall appoint a day for
proceeding with the suit.

If the suit is dismissed under Order 9, Rule 8. C. P. C. where
the defendant appears and the plaintiff does not appear when
the suit is called on for hearing, Order 9, Rule 9 prescribes that
the plaintiff may apply for an order to set the dismissal aside.
Order 9, Rule 9, Sub-rule (2) lays down that no order shall be
made under this rule unless notice of application has been
served on the opposite party.

The learned Munsif examined all the provisions and was of
opinion that as Order 9, Rule 9 (2) clearly makes provision for
service of the notice of the application for restoration on the
opposite party, defendant has no right to contest the proceeding
under Order 9, Rule 4 which makes no provision for service of
notice of the application on the opposite party.

3. Thus two important questions arise for consideration:

(i) Whether service of notice on the defendant in a
proceeding under Order 9, Rule 4, C. p. C. is
mandatqr 'an@&'kJ e

(i) Even |g|éen 55 NOFV AH&Qy, whether the
defendant can be | rom contesting the
proceeBAHgtatyrSHEN PKe 8yufUARArwants to

contestYiR&8e.
Date: 2025.03. 2 47:30 IST

4. Order 9, RuRE3SHR: 126 HA r that service of notice

on the opposite party is mandatory. Rule 14 says that no decree
shall be set aside on an application under Order 9, Rule 13,
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unless notice thereof has been served on the opposite party.
Order 9, Rule 4 does not make similar provision. Absence of
corresponding provision in Order 9, Rule 4 does not
necessarily mean that in no case service of notice is mandatory.
It can, however, be said generally that notice on the opposite
party need not be served in a proceeding under Order 9, Rule
4. In certain cases, service of such notice is essential. In ILR
1949-1 Cut 572: (AIR 1951 Orissa 266), Ratnakar Ray v.
Kulamoni Ray, a Bench of this Court examined this question.
Ray, C. J. observed as follows:

"If the suit had not been set down ex parte against

them and if they were going to be bound by the

order of restoration that had been passed, | do not

understand how any order affecting them could be

passed in their absence. Some support is prayed in

aid from the absence of a provision in the terms or

the like of Sub-rule (2) of Rule (9) of the order

from Rule 4. But that does not necessarily mean

that in any default under Order IX, Rule 3,

restoration can be had in the absence of the

opposite parties. There can be a case in which

defendant has not at all appeared or having

appeared has not filed any defence. In such cases it

is quite possible that the Court, in its discretion,

may say that no notice is necessary to be served

upon him in the matter of restoration, as he must

be served again after the suit is restored to its file.

But what about the case in which the defendant

had entered into contest and had put the plaintiff to

proof of his case? In these cases certainly the

dismissal ~of the plaintiffs' suit, be it under

whatever provision of the Code, gives rise to a

valuable right in his favour. It is difficult to

conceive that they can be deprived of that right

without being heard. It may be said even without

restoration the plaintiff has a right to fresh suit on

the same cause of action. It may be-so, but that

does not answer the defendants cause. It may be

for the purpose of a fresh suit lot of money is

necessary by way of payment of court-fees and the

plaintiff may not be able to institute a fresh suit.

There is always many a slip between cup and lip.

Under the circumstances, the right to prevent

restoration of the suit is no doubt a valuable

right”.
The aforesaid observation has my respectful concurrence. The
position, therefore is that generally a notice to the opposite
party is not essential in a proceeding under Order 9, Rule 4, C.
P. C. There may, however be cases where a valuable right of
the defendant may be affected. In such cases service of notice is
mandatory. It is not necessary to examine whether service of
notice in this case was mandatory as in fact without service of
notice the defendant appeared in the case and wanted to
contest.

Audi Alteram Par tem
6. T UBR UlhITHSG BIA T4 GAdIs & UIhiad NGid & A dael Bl
FASHT YHROT ¥ 3MAeIS & | §9 v A Soaad ararad g1 Rifddt
YT 214 /1954 Wﬁig&@%ﬁ@%@t\/&f&ﬁﬂﬁ Tribunal, Kotah, Bhurey Lal
Baya ¥ feAi® 22.03.1955 &1 o | \ ¥ fufaa ufar dfedar—1908
& amev—09 FRM—07 A0 QT INGT TS G Iy gaE @
IAPR Td UhaTcHS Gare 2025763, AFERET B B | S D
geid & fafde afraReARA-I8081 e Yfee—oo From—04 & W &
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Next, there must be ever present to the mind the fact that our
laws of procedure are grounded on a principle of natural
justice which requires that men should not be condemned
unheard, that decisions should not be reached behind their
backs, that proceedings that affect their lives and property
should not continue in their absence and that they should not be
precluded from participating in them. Of course, there must be
exceptions and where they are clearly defined they must be
given effect to. But taken by and large, and subject to that
proviso, our laws of procedure should be construed, wherever
that is reasonably possible, in the light of that principle.

The existence of such a principle has been doubted, and in any
event was condemned as unworkable and impractical by
O'Sullivan, J. in Hariram v. Pribhdas. He regarded it as an
indeterminate term "liable to cause misconception" and his
views were shared by Wanchoo, C. J. and Bapna, J. in
Rajasthan: Sewa Ram v. Misrimal. But that a law of natural
justice exists in the sense that a party must be heard in a Court
of law, or at any rate be afforded an opportunity to appear and
defend himself, unless there is express provision to the
contrary, is, we think, beyond dispute. See the observations of
the Privy Council in Balakrighna Udayar v. Vasudeva Ayyar,
and especially in-T. M. Barret v. African Products Ltd. where
Lord Buckmaaster said Do forms or procedure should ever be
permitted to exclude the presentation of a litigant's defence".
Also Hari Vishnu's case which we have just quoted.

In our opinion, Wallace, J. was right in VenkataSubbiah v.
Lakshminarassimham in holding that "One cardinal principle
to be observed in trials by a Court obviously is that a party has
a right to appear and plead his cause on all occasions when
that cause comes on for hearing", and that "It follows that a
party should not be deprived of that right and in fact the Court
has no option to refuse that right, unless the Code of Civil
Procedure deprives him of it".

Sufficient Cause
7. T UPR UEGR gRT UKD YA HRUT Gd FAdls & AHadb NG &

T ARl B THAIET YRR H IAWIEH B | T B AT IeadH
YTl gINI fafaa e 768 /1963 3-dT- Arjun Singh vs Mohindra Kumar
# fadi® 13.12.1963 &1 o foofy & fafde ufear dfear—1908 @
AQe—09 FRIA—07 & UMGE™ & IATUANT & oy MMaedd HRP (Good
Cause) & IR #H fad=AT &_d gU =S g gfaured I & | Saa
= geid & fufdd ufshar wdfgar—1908 @ sfew—o09 MaH—04 @&
Uae™ & ded URgd WeHA-um & Muigd § gEfed we g o
ST RIS I & YIRS URT BT I 39 UHR o

Before proceeding to deal with the arguments addressed to us

by Mr. Setalvad-learned counsel for the appellant, it would be

convenient to mention a point, not seriously pressed before us,

but which at earlier stages was thought to have considerable
significance for the decision of this question viz., the difference

between the weBigyfaedgaispl At Verifi@eprance in O. IX,

r. 7 and "sufficient cause" for/ rpose in O. IX, r. 13

as pointing to gy iter " v oF syfficiency”
for succeeding%%gﬁgg %té%ﬁ procy”’q!(e ¥ RO

s, and as therefore
furnishing a gueitad dopghe3ip cayigy | the rule of
resjudicata. ASRias g6vNg &pA gously mentioned before
us, we need not examine it in any il, but we might observe
that we do not see any material difference between the facts to
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be established for satisfying the two tests of "good cause"” and "
sufficient cause"”. We are unable to conceive of a "good cause"
which is not "sufficient" as affording an explanation for non-
appearance, nor conversely of a "sufficient cause™ which is not
a good one and we would add that either of these is not
different from "good and sufficient cause™ which is used in this
context in other statutes. If, on the other hand, there is any
difference between the two it can only be that the requirement
of a "good cause" is complied with on a lesser degree of proof
than that of "sufficient cause" and if so, this cannot help the
appellant, since assuming the applicability of the principle of
res judicata to the decisions in the two proceedings, if the court
finds in the first proceeding, the lighter burden not discharged,
it must afortiori bar the consideration of the same matter in the
later., where the standard of proof of that matter is, if anything,
higher.

8. Ul UBR AMHIT Isadd IR gRT Rfdal rdied 1467 /2011 39d19
Parimal vs Veena @ Bharti H fadi®d 08.02.2011 Gl ﬁ?’j T Aoy § fafaa
ufshdT AfRA—1908 & ATGT—09 RF—13 & UIEE & SIGUANT & forg
Mg fgd RS (Sufficient Cause) & IR ¥ TS i ufcarad
fFy 2 Saa =fie gid ffda ufhar dfRka—1008 & smee—09
FIH—04 & UIaeM & SN & Tl SMaeqd RS H Tl B g
maegsd ® | s Uifie IR BT SExT 59 UBR 8-

9. "Sufficient Cause" is an expression which has been used in
large number of Statutes. The meaning of the word "sufficient"
is "adequate" or "enough", in-as much as may be necessary to
answer the purpose intended. Therefore, word "sufficient"
embraces no more than that which provides a platitude which
when the act done suffices to accomplish the purpose intended
in the facts and circumstances existing in a case and duly
examined from the view point of a reasonable standard of a
cautious man. In this context, "sufficient cause™ means that
party had not acted in a negligent manner or there was a want
of bona fide on its part in view of the facts and circumstances of
a case or the party cannot be alleged to have been "'not acting
diligently” or “remaining inactive". However, the facts and
circumstances of each case must afford sufficient ground to
enable the Court concerned to exercise discretion for the
reason that whenever the court exercises discretion, it has to be
exercised judiciously. (Vide: Ramlal & Ors. v. Rewa Coalfields
Ltd., AIR 1962 SC 361; Sarpanch, Lonand Grampanchayat v.
Ramgiri Gosavi & Anr., AIR 1968 SC 222; Surinder Singh
Sibia v. Vijay Kumar Sood, AIR 1992 SC 1540; and Oriental
Aroma Chemical Industries Limited v. Gujarat Industrial
Development Corporation & Another, (2010) 5 SCC 459).

Laps of Advocate

9. U UBR UGHR & IAf¥add] & R WX WHl TG gas & Ulhfdd
igid & A9 el Pl FASHT AR H aegd o | 59 vg A
ST IRTdd gRT Rifdet a1dlel 484 /2005 SHAE State Of Nagaland vs
Lipok Ao & Ors § fasTd 01.042005 & o & i & oRdmm
AfATRH—1963 B YRT—05 UTALTH & T8d <31 & SYIHAA & foIT HRBI
(Lapse of Advocate) @ H  fadd q f[IRa ==& @ 7| S
=% geeid Rafdd Q%L%F' Not Ver —09 FIH—04 & UTaEIA
& dgd ER@T‘[ mﬁmﬂ@taﬁwe am% 2| 3T Sad

) What constitut Eﬁr&@ 5c ' ze319 &%-Bwn by hard

and fast rules% % ﬂ%f a:o Ltd. v. Shanti Misra

(1975 (2) SCC 840) thls Court held that discretion given by
Section 5 should not be defined or crystallised so as to convert
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a discretionary matter into a rigid rule of law. The expression
"sufficient cause" should receive a liberal construction. In Brij
Indar Singh v. Kanshi Ram (ILR (1918) 45 Cal 94 (PC) it was
observed that true guide for a court to exercise the discretion
under Section 5 is whether the appellant acted with reasonable
diligence in prosecuting the appeal. In Shakuntala Devi Jain v.
Kuntal Kumari (AIR 1969 SC 575) a Bench of three Judges had
held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section
5 is proved, the application must not be thrown out or any delay
cannot be refused to be condoned.

In Concord of India Insurance Co. Ltd. v. Nirmala Devi (1979
(4) SCC 365) which is a case of negligence of the counsel
which misled a litigant into delayed pursuit of his remedy, the
default in delay was condoned. In Lala Matu Din v. A.
Narayanan (1969 (2) SCC 770), this Court had held that there
is no general proposition that mistake of counsel by itself is
always sufficient cause for condonation of delay. It is always a
guestion whether the mistake was bona fide or was merely a
device to cover an ulterior purpose. In that case it was held that
the mistake committed by the counsel was bona fide and it was
not tainted by any mala fide motive.

In State of Kerala v. E. K. Kuriyipe (1981 Supp SCC 72), it was
held that whether or not there is sufficient cause for
condonation of delay is a question of fact dependant upon the
facts and circumstances of the particular case. In Milavi Devi
v. Dina Nath (1982 (3) SCC 366), it was held that the appellant
had sufficient cause for not filing the appeal within the period
of limitation. This Court under Article 136 can reassess the
ground and in appropriate case set aside the order made by the
High Court or the Tribunal and remit the matter for hearing on
merits. It was accordingly allowed, delay was condoned and the
case was remitted for decision on merits.

Due diligence

10. 391 UHR UEHR gRT fHd T SRIGI Y FAdls & UTdids Ngid &
A Gl DI FHSAT UBROT H AP T | §9 v AMAI Ied =TT,
f&eell ERT CM (M) 1030/2021 & CM APPL, 40806/2021 S-1dT91 Vijay Gupta vs
Mr. Gagninder Kr. Gandhi & Ors ¥ f&i® 04.07.2022 &1 o T faofg #
fafder ufshar Afedi—1008 & amae—06 aH—17 & WRgsd H 9a Y
(Due diligence) & Hdg # fade Fxd U g ufouifed far 8| Sad
e geeid fafde gfshar Hi2d—1908 @ 3Tae—09 FRIH—04 & UTaET
T d8d WId URiM-ud & ol § grifiear w@d €1 e Sad
% gid & URiRTG IRT & IEI0T 39 THR T

17, (e )

(xii) The proviso to Order VI Rule 17 prohibits, again in
absolute terms (as is apparent from the use of the word ““shall”),
allowing of an application for amendment after commencement
of the trial, unless the Court finds that, in spite of due diligence,
the party could not have raised the matter prior thereto. The
latter part of the proviso, which excepts its application where
the Court is satisfied that, despite due diligence, the amendment
being sought g’(ﬂlmatr%feh/ ot eﬁ 1844 before  trial
commenced is, of course, a mé  {within the subjective
discretion of th¥gially. Sia: WKKeghBursaimarRajinder
Singh Anandifleggts, to unde the expression “due
diligence”, the RAISYi4O 4R AW 3851& Phrases, Pmt
Edition, 13A, oR@ASPreSAIfAttestgd

“‘Due diligence’ in law m doing everything

reasonable, not everything possible. ‘Due diligence
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means reasonable diligence; it means such

diligence as a prudent man would exercise in the

conduct of his own affairs.”
Having relied on the above definition, the Supreme Court, in
Chander Kanta Bansall12, defined “due diligence” as meaning
“the diligence reasonably exercised by a person who seeks to
satisfy a legal requirement or to discharge an obligation™.
Consolidated Engineering Enterprises v. Principal Secretary,
Irrigation Department13, in like terms, defined “due diligence”
as “a measure of prudence or activity expected from and
ordinarily exercised by a reasonable and prudent person under
the particular circumstances”. Importantly, therefore, “due
diligence” connotes reasonable diligence, keeping in view the
circumstances of the case. These twin considerations have,
therefore, to inform the Court seized with the issue of whether a
litigant, before it, had exercised “due diligence”. The elasticity
of the expression is self-evident. If trial has commenced, the
Court would then have to examine, on facts, whether the party
was unable to raise the matter before trial commenced, despite
due diligence.

11. 3991 PR A9 STadd O g1 Nfdel Uil 14Tl 1893 /2008
3FdTH Chander Kanta Bansal vs Rajinder Singh Anand # fedid 11.03.2008
@ i W vty § Rfaa ufar wfedr—1908 @ emae-o06 Md—17 &
U H FAY MY (Due diligence) & Heg H fddad @A gY g
gfoorfed fear 21 Soa =l¥e gxid fufder ufear wfear—1908 &
3Ma3—09 f¥—04 & UIgEH o d8d Wgd WU & folE H
U @ © | 31 Sad MI% §id & UHRTd U1 & IEI0T 39
THR B

17. (v )It was brought to our notice that both sides have closed
their evidence and completed their argument, but only at this
stage the defendant filed the said application for amendment of
her written statement. As discussed above, though first part of
Rule 17 makes it clear that amendment of pleadings is
permitted at any stage of the proceeding, the proviso imposes
certain restrictions. It makes it clear that after the
commencement of trial, no application for amendment shall be
allowed. However, if it is established that in spite of "due
diligence" the party could not have raised the matter before the
commencement of trial depending on the circumstances, the
court is free to order such application. The words "due
diligence” has not been defined in the Code. According to
Oxford Dictionary (Edition 2006), the word "diligence" means
careful and persistent application or effort.

"Diligent" means careful and steady in application

to one's work and duties, showing care and effort.

As per Black's Law Dictionary (Eighth Edition),

"diligence" means a continual effort to accomplish

something, care; caution; the attention and care

required from a person in a given situation. "Due

diligence”
means the diligence reasonably expected from, and ordinarily
exercised by, a person who seeks to satisfy a legal requirement
or to discharge an obligation. According to Words and Phrases
by Drain- Dyspﬁbqnaﬁ&h&NGFV&BmedJe diligence”, in
law, means omg everﬂh r \ble, not everything
possible. "Due Didjeaie"Jitpa sKe ilj rit means
such diligence Beepraudent man w* xercise in the conduct
of his own affaDste:i2OR5: At 6 Ads4ReIuS Takes prompt
steps, mere actii@asoNotIe! fAit dand file a petition after
the commencement of trial. As me ed earlier, in the case on
hand, the application itself came to be filed only after 18 years
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and till the death of her first son Sunit Gupta, Chartered
Accountant, had not taken any step about the so-called
agreement. Even after his death in the year 1998, the petition
was filed only in 2004. The explanation offered by the defendant
cannot be accepted since she did not mention anything when
she was examined as witness.

Inherent Power of Court

12. 3 UHR UfhaTHS BT T Gais & Uidpidd Ngid & 70 dadl &
ded T P siafifed wfdaal BT @HSET UBRor ¥ avgd g | 59
Tq AT STadH IR gRT A ol 768 /1963 AT Arjun
Singh vs Mohindra Kumar ¥ fodiep 13.12.1963 &7 o T favilg & fafae
UfshdT GfZd—1908 & ATae—09 [FIH—07 & YU & JIUANT & fofy
RITTT DI “ﬂ;ﬁ_cb—[ uq W'UT (Role/Approch of Court) ® I8N H fAd=er
PR BY ARG geid glauriad fhd 8| Sad =aide gerd & RNifdad
gfshar ARd—1908 & ATQGA—09 FIH—04 & UMY & dd WA
URi-u3 & e H yrERedr W 7| ofd: Sad e §Rid @
YA ORT BT G 39 JPR 8

It is common ground that the inherent power of the Court
cannot override the express provisions of the law. In other
words, if there are specific provisions of the Code dealing with
a Particular topic and they expressly or by necessary
implication exhaust the scope of the powers of the Court or the
jurisdiction that may be exercised in relation to a matter the
inherent power of the Court cannot be invoked in order to cut
across the powers conferred by the Code. The prohibition
contained in the Code need not be express but may be implied
or be implicit from the very nature of the provisions that it
makes for covering the contingencies to which it relates, We
shall confine our attention to the topic on hand, namely
applications by defendants to set aside ex parte orders passed
against them and reopen the proceedings which had been
conducted in their absence.

Reason
13.39) UBR R gy Affa uevor § oy & omuR /faveyor §
JUATE Mg bl bl ¥ UBROT H FHSI 3Mdedd & | §9 oy A

sollgldlq 3zd UMATAd gIRT CRP(10)/176/2022 SdIH Assam Gramin Vikash

Bank vs Prakash Borah H f3-Ti® 06.08.2022 &I & 1 g # fifda
gfshar AiZd—1908 & Ae—09 FTRIA—07 & UMM & Ted UK
g1 & MUiEE & W9 MU @ SMER WE dRd @& deg H
fqaedr @1 g1 Sod =ifie gweid & Nfaa ufhar dfear—1908 &
3Mae—09 fFaH—04 & YU & ded Ugd UH—ua & fole ¥
AR T 7 | 37 Sad e i & Ufie IR &1 IEI0T 39
JPHR B—

28. Let this Court consider the second reason. The Court below

did not consider the reasons assigned in the said application

and merely held the reasons were unsatisfactory. The Court

was required to assign reasons why the grounds assigned were

held to be unsatisfactory. It seems that the Court below was

satisfied by the first ground and did not find the necessity to

record reasonsigRattiiegVot-\iegekiechuse was shown

or not. The said order dated 07 erefore on the face of

it, in the opinigigft&ily Sy y;ke Ko iKtenfered as the

Court below Meslerigiled to exe” a Page No.# 21/23

jurisdiction coriated 2P@5I0F. 4730 IST
Reason: SeIfAttﬁFﬁd
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Allowed
14. 380 UHR <URII §RI UHARBI HIIAE] Hl FRE 1 8g AFAd
amaedd YRR BT FHe YA H 3MaeId & | $9 vg AM
SAlEEe Sod el g1 Re USRI 54978/2014 ST Raj Kumar
Agrawal vs Suresh Chandra Jain § faHi® 10.04.2015 &1 f¥ T faoig o
Rafaer ufshar wfgdr—1908 & 3mee—09 fIH—13 & Uraa= &
& oI IR gRT o Hd {6 S Ay IR HRU & aN H Bo
faey gRRerfadl @ fqdemr o | Saa <ale g Nfda ufsbar
ARTT—1908 & ATQT—09 MIH—04 & UTael & ded Uvgd UreiA—ua &
o #§ U I 2 | 31 Sad [TRie R & UriRe URT T
SEY 59 UBN B—
When an application for setting aside ex parte decree is made
by the defendant, the court should consider whether the
defendant was prevented by "sufficient cause™ from appearing

before the court when the suit was called out for hearing.
"Sufficient cause" is a question of fact.

The following causes have been held to be sufficient for the
absence of the defendant;

(1)bona fide mistake as to the date of hearing;
(2)Late arrival of a train;

(3)sickness of the counsel;

(4)fraud of the opposite party;

(5)mistake of pleader in noting wrong date in diary;

(6)negligence of next friend or guardian in case of minor
plaintiff or defendant;

(7)death of relative of a party;
(8)imprisonment of party;
(9)strike of advocates;

(10)no instructions pursis by a lawyer, etc.

Not Allowed

15. 341 YR YRITAT §RT UHRGT BrAdTEl Bl AR BT v IR—AFA
smas GRRIRCRAT ®I FHSFT SR H 3Mdedd & | 59 o AFA-
gAREle Id T gRT Re UM 54978/2014 394E Raj Kumar
Agrawal vs Suresh Chandra Jain H faqie 10.04.2015 &1 o T fAoig o
fafder gfshar dfedr—1908 & aaw—09 MIH—13 & Ur@emd & SFUANT
& oI IRITad gRT S Hd 81 fhd ST Ay Jfaagad dRUT & R H
§o faey yRRfAIl o fdamT &1 2| Saa =aiile geia fafde ufsbar
AlET—1908 & 3MaT—09 FIH—04 & UTGe™ & Td U Ur=—us &
o # U @ § | 3 Sad [TRe R & UrdRe URT @l
SEXYT 39 UBR 88— Signature Not Verified

The following causes, on the ¢’ ave been held not to

be sufficient foDagsenity sf ‘ yq{e asekingmagide an ex
parte decree; Meena

Date: 2025.03.2 47:30 IST
(1)dilatory tactiReason: SeIfAtteFﬁd

(2)bald statement of noting wrong date in diary;
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(3)negligence of party;
(4)counsel busy in other court;
(5)suit of high valuation;

(6)absence of defendant after prayer for adjournment is
refused;

(7)hardship of defendant;
(8)absence to get undue advantage;

(9)mere thinking that the case will not be called out; not taking
part in proceedings, etc.

Conduct of Party
16. 3 UHR UGTHR & ARV U4 JAalg & UIgidd NGid & #9eg Hael
DI FHSE UDHROT H IAWID | 59 Y A Ieddd AR §IRT

faery orgAf AfAd1 17942—43 /1999 A G.P. Srivastava vs Shri R.K.
Raizada & Ors H f&HI® 03.03.2000 &I f&d I vl 4§ fafde ufdhan
HRTT—1908 B 3MAY—09 fFRIH—07 & UG & JJUANT & foIQ 3faedd
AT H [ UH 92T UTHR BT MARYT (Conduct of Party) PT €019 H @A
@ IR H U¥e gefd yfauried f6d g1 Sad il geid & Rifda
UfshgT Wf2dT—1908 & 3MTee—09 FRIH—04 & Urgu & dsd UK
URIA-U5 & oRE H URRedT W 7 | 3fd: I I1dd gRid &
UTARTE 0T 61 IEI0T 59 PR T

Under Order 9 Rule 13 C.P.C. an ex-parte decree passed
against a defendant can be set aside upon satisfaction of the
Court that either the summons were not duly served upon the
defendant or he was prevented by any 'sufficient cause' from
appearing when the suit was called on for hearing. Unless
'sufficient cause' is shown for non-appearance of the defendant
in the case on the date of hearing, the Court has no power to set
aside an ex-parte decree. The words "was prevented by any
sufficient cause from appearing” must be liberally construed to
enable the court to do complete justice between the parties
particularly when no negligence or inaction is imputable to
erring party. Sufficient cause for the purpose of Order 9 Rule
13 has to be construed as elastic expression for which no hard
and fast guidelines can be prescribed. The courts have wide
discretion in deciding the sufficient cause keeping in view the
peculiar facts and circumstances of each case. The 'sufficient
cause' for non appearance refers to the date on which the
absence was made a ground for proceeding ex-parte and
cannot be stretched to rely upon other circumstances anterior
in time. If 'sufficient cause' is made out for non appearance of
the defendant on the date fixed for hearing when ex-parte
proceedings initiated against him, he cannot be penalised for
his previous negligence which had been overlooked and thereby
condoned earlier. In a case where defendant approaches the
Court immediately and within the statutory time specified, the
discretion is normally exercised in his favour, provided the
absence was net i i iopal he absence of a
party in the g@ﬁ%ﬂi@ NS}'I Wé Iﬁ%@ompensated by
adequate costs and th? lis deci___fon y

Digitally sign y Ke av Kumar

17. A9 STIdH WTG%GI%Q%O%%?Z/

Veena @ Bharti ¥ e TRease2ALt
TfedT—1908 & 3MI—09 IH—13
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& oIy RAdadl YeAdR & HaSd HRIAE] IR SER0 $HI AR T2l
I @ IR H fadeer axd gy =le geid ufaufed fear g1 Sad
1R geeid fafder ufshar Af2di—1908 @ 3Mae—09 FRIH—04 & UTaET
& dEd WRgd M- & folm # gniftear w@a €1 e Sad
% geid & YNNG IRT BT IS 39 UHR T—
24. The High Court has not set aside the material findings
recorded by the trial Court in respect of service of summons by
process server/registered post and substituted service. The High
Court failed to discharge the obligation placed on the first
appellate Court as none of the relevant aspects have been dealt
with in proper perspective. It was not permissible for the High

Court to take into consideration the conduct of the appellant
subsequent to passing of the ex-parte decree.

More so, the High Court did not consider the grounds on which
the trial Court had dismissed the application under Order IX,
Rule 13 CPC filed by the respondent/wife. The appeal has been
decided in a casual manner.

18. SWIad Al Urqerd vd =i gfai & ded § fafdd ufshar
HfEd—1908 @& ATGL—09 FH—04 & 3faciihd & A &Il & fo el
gaRel H Bl veepR & [I%g gaars & [ ) IuRed 781 81 W
RITTed §RT UhaRWbT SHRIATE] He H ol 8¢ &I s A HrIdmel 9
ST UeThR gRT TRTAT ERT H1 T THRBT HrIdial bl RId dd
8Y GAdls ®I ADHR I B AUAI FURAT BT GIE DR UK B
IRTAT Pl A B Y IR H Bl TS THoRWT HRIATET B
fRET @ & A Wi B & AdHar B Sad AT UraemE
e geidl & dew W fNfde ufdhar dfgdr—1908 & 3fqe—09
FF—04 & TBd UKD URMI-UF IF UEEE 9 UG gl g
gfraTfed g1 W SiE far S SIaesd ¢ |

19.UHRY H IHK BTN WA e gl & Haw H Rafda ufsbar
ART—1908 & 3May—09 FgH—04 & TEd U URH—Ud &I Iad
U= g AR geeidl gIRT gfauriad qRiefor R S g fagetvor fhar
ST Maedd 7 | Faxor § Uil gRT Wit & siffrgaar ard) gwRr A
SRCII WIS BRI B YR TR BIOIT IeTeld gIRT 3fEH URAT Bl BRI
FRA AT UIRIRTOT BT YHGAl R FAdTs bl [ & IR H TSGR T8l
BM Bl AR Jard ¢ Rafdar ufshar wfzar—1908 & smew—o09 fam—o04
& d8d QD 21.12.2011 DI T WAT—UF AT 77 /2004 6 AGH U=l
4 GRS R M &1 FRd a’d gU 9 gAdls W o 9Eq Sad
Uri—uF faAid 28.08.2023 B WA fhaT 7 |

20. UhROT H FdUA Urefl gRT Al 21.12.2011 &I ol d1& AT 77 /2004
& 3GH AT § WIRS fd 9M & PR &xd gU Y gaig WX ol
I9d 9SHR © RT YR T ARV HT ATVl fHar ST Naedad
2 uHor # urefiror gRT g weH-us ofaia smew—09 {04
art e e 21.12.2011 Sy Tt ifire W6t Vehiffed =¥ ox= @1 fasia 28,

08.2023 Bl PRIG 4493 o BT ¥ e \& U YA BAT AT B |
U # wrefiTor @ "awn?vgm B BUBR 5 A uHRoT B
ST wrfTor B i Shh a2k AR IS TR B STHHT B

® SR Uil §RT EREESOHT 4493 &7 1 ol Al &
g Ul HRAT uredf & dlqwm DI TC AT 3 |
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21. 9RO ¥ 918 H&AT 77 /2004 a4l 9 Urfl gRT G ©U ¥ qAiR dral
&I 18.03.2004 DI BTG JAQTAT H URIA [hAT AT | I ITAT B 12
I & SRME Dad dIed R & WX R faRe= or | Joverd
feFid 21.12.2011 BT a<) SMfYTIT ERT AT IR @IS B D IR
TR BTOT JMETAd gRT 7eH URdY 3req I § @ISl fhar war| s
wee g b Sad qran 91l g & SRIY UR aral JffSaddl bl gled
fhy SIM & geerd & ardl ffdaaar &1 qof e § @iRs fhar Tan

=

22. GHYUT H Iootg-g g fb el Siffaadr gRT Al s_RedRH wiie & &
JMYR YR BIST TETeld §RT dTal &I SraT 37eH URdl 31eH BRI § WIRS
BT D feTed 21122011 W dHx Rfdad ufar Gfedr—1908 &
AMGe—09 W—04 & T8 URga UAT—ud fQid 28.08.2023 & ey
PG 4493 oI TF A< 9 URIT GRT Bl HRAATE] dol & TS | 39 UHR
greft / UeThR BT I MR WY & fdwg f[TaReH =fie sridRl &
for0 oTURaTE! &1 Tae Uy el & | g9 Wl / UeTeR BT a1l & g
fPd T T B WY WeRIfFd B FHH Udd g8l g 9 &
greft /UeTeR gRT W & fdeg fares =fe oridrr & fou
ATIRATE] & HROT urefl /a1l & Ut # (e gord gan © | fafdr @1
g Rrgid © & i /eer gRr W @ fovg fdarei= =l
SRAET & T JAORarEl & bR AUl /Al & Ul H giord a
PR Bl 09T 3 /T SR d AGRIHS ®©d I gaIfad =gl foar
ST =T | UdhRor H U /UeThR. BT SIeRYT TURdTe! 9XT Udid il
=

23. 37 A1l gRT UKId fafdel ufehdr Hfedr—1908 & ATqe—09 FaH—04 7
grfAT—g= Uil / ar<ivTor BT BTG J(&TTd g1 dral &l GraT 37ed URdY
Ied BINKT # WIRST o)1 &1 f&idh 21122011 9 odx Rafaar ufshan
ARA—1908 & 3MAT—09 FIH—04 & Ted WA UrRIT—93 a7 28.08.
2023 & W HYG 4493 3 & TUGHA B Bly UIW A&, BRU g
oRRU IRgd &7 & ¥R & Wfd &R H INha Y@
Uil /U®R BT MERY AURdlel ¥R B8 & JIER WX dal &l
Tri—ua WeR fhar ST Sfyd uofid 781 giar 21 39 R weft gwy
gl <Ted # ifdel ufshar wfgdi—1908 @ aree—09 FRIH—04 1
UIfAT—U3 Bl WIHR DR TG Aaleld Sfad g yaia uRRerfaa gaor §
IO BFT Rl U1l 2| A1 & gl AQTeld gRT dTal HI GraT 37eH
URdT 3red BION H WIRST &R @l f3id 21122011 4§ oidx fafda
gfshar HiZd—1908 & ATGY—09 FIH—04 & Ted URd W0 f&7ih
28.08.2023 & HEJ P19 4493 3T & IUHAT v Py U e, BRI
g yRRfY TR BT H AEHel I8 & BIRYT Il U fAddHyui
Il & SUART T Sfd 9 yaia aRRICRI YT § =1 8T 8
qTel | 37

greff  grer %@@%’?@ﬁ\% i

3713er-0 9 pj 5 |
greferr—gsr % o

/
Date: 2025.03.2 47:30 IST
Reason: SeIfAttﬁFﬁd
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I8 MU WX gRT TSl f&A1® 20.03.2025 DI fI@arT SdHR EXIER Td A8 o
SR BT SR AR §oTalrd gArIT T |

(B HAR HHAT aRTTH)

Maldd defdey

TETHATAT I —aTSHR

Signature Not Verified

Digitally signéd'gke av Kumar
Meena

Date: 2025.03.2 :47:30 IST
Reason: SeIfAttﬁFﬁd
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