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ORDER IX
Appearance of parties and consequence of non-appearance

4. Plaintiff may bring fresh suit or Court may restore suit to
file.—Where a suit is dismissed under rule 2 or rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside, and if
he satisfies the Court that there was sufficient cause for such
failure as is referred to in rule 2, or for his non-appearance, as
the case may be, the Court shall make an order setting aside
the dismissal and shall appoint a day for proceeding with the
suit.

Interpretation
5. U0l § faveiyer & gd wauem fafde ufsar \fdd—1908 & ammeer—o9
fAI9—04 & TG Y AT ARITAAN §RT BT T8 ARYT BT GhNoT |
AT fhar ST Sfrd udid 8iaT 21 89 9’ § A9 ST S7

[Tl giNI AIR 1966 ORISSA 232 3<dId Prahlad Pursty vs Sheokh Abdul

RAT—1908 B STET—00 TTH-04' a% fqderdT &Ra gy =T
i gfauifea & %D'W@HWQKG B W 39 UHR T

2. Order 9, Rug i A i

appears when % g Of] uau- 5

make an orde ﬁ%?%e i i issed. Order 9, Rule 4

ere . peither party
ﬁ%lr%ﬂ Court may
enacts that where a suit is d|5m|sse under Rule 2 or Rule 3, the

plaintiff may (subject to the law of limitation) bring a fresh suit;
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or he may apply for an order to set the dismissal aside and if he
satisfies the Court that there was sufficient cause for his not
paying the Court fee and postal charges (if any) required within
the time fixed before the issue of the summons, or for his non-
appearance, as the case may be, the Court shall make an order
setting aside the dismissal and shall appoint a day for
proceeding with the suit.

If the suit is dismissed under Order 9, Rule 8. C. P. C. where
the defendant appears and the plaintiff does not appear when
the suit is called on for hearing, Order 9, Rule 9 prescribes that
the plaintiff may apply for an order to set the dismissal aside.
Order 9, Rule 9, Sub-rule (2) lays down that no order shall be
made under this rule unless notice of application has been
served on the opposite party.

The learned Munsif examined all the provisions and was of
opinion that as Order 9, Rule 9 (2) clearly makes provision for
service of the notice of the application for restoration on the
opposite party, defendant has no right to contest the proceeding
under Order 9, Rule 4 which makes no provision for service of
notice of the application on the opposite party.

3. Thus two important questions arise for consideration:

Q) Whether service of notice on the defendant in a
proceeding  under Order 9, Rule 4, C. p. C. is
mandatory; and

(i) Even if the service is not mandatory, whether the
defendant can be debarred from contesting the
proceeding when he is present in Court and wants to
contest the same.

4. Order 9, Rules 9 and 14 make it clear that service of notice
on the opposite party is mandatory. Rule 14 says that no decree
shall be set aside on an application under Order 9, Rule 13,
unless notice thereof has been served on the opposite party.
Order 9, Rule 4 does not make similar provision. Absence of
corresponding provision in~ Order 9, Rule 4 does not
necessarily mean that in no case service of notice is mandatory.
It can, however, be said generally that notice on the opposite
party need not be served in a proceeding under Order 9, Rule
4. In certain cases, service of such notice is essential. In ILR
1949-1 Cut 572: (AIR 1951 Orissa 266), Ratnakar Ray v.
Kulamoni Ray, a Bench of this Court examined this question.
Ray, C. J. observed as follows:

"If the suit had not been set down ex parte against

them and if they were going to be bound by the

order of restoration that had been passed, | do not

understand how any order affecting them could be

passed in their absence. Some support is prayed in

aid from the absence of a provision in the terms or

the like of Sub-rule (2) of Rule (9) of the order

from Rule 4. But that does not necessarily mean

that in any default under Order IX, Rule 3,

restoration can be had in the absence of the

opposite parties. There can be a case in which

defendant has not at all appeared or having

appeareSignattileeaNot\erifiedh cases it

IS quite possible that th’ its discretion,

may say [gitamynsitieert BieK eghid Reifeared

upon hinpigethe, matter of re” ion, as he must

be serveagainZiRs bd VUGB ISTS file.

But whaRelasorth& ettt ich the defendant

had entered into contest an put the plaintiff to

proof of his case? In these cases certainly the
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dismissal of the plaintiffs' suit, be it under
whatever provision of the Code, gives rise to a
valuable right in his favour. It is difficult to
conceive that they can be deprived of that right
without being heard. It may be said even without
restoration the plaintiff has a right to fresh suit on
the same cause of action. It may be-so, but that
does not answer the defendants cause. It may be
for the purpose of a fresh suit lot of money is
necessary by way of payment of court-fees and the
plaintiff may not be able to institute a fresh suit.
There is always many a slip between cup and lip.
Under the circumstances, the right to prevent
restoration of the suit is no doubt a valuable
right".
The aforesaid observation has my respectful concurrence. The
position, therefore is that generally a notice to the opposite
party is not essential in a proceeding under Order 9, Rule 4, C.
P. C. There may, however be cases where a valuable right of
the defendant may be affected. In such cases service of notice is
mandatory. It is not necessary to examine whether service of
notice in this case was mandatory as in fact without service of
notice the defendant appeared in the case and wanted to
contest.

Audi Alteram Partem
6. 3T UBR UlhATHD BT Ud GAdls & Uhidd GId & e Fadl Bl
FHASAT YSRUT H MMaeId § | 39 Bg A Swad IRTed g Rifded

U 214 /1954 39 Sangram Singh vs Election Tribunal, Kotah, Bhurey Lal
Baya H f&Ai® 22.03.1955 &1 &g 7y fofy # fifaa ufshar dfear—1908
& AeI—09 FRA—07 & UIau™ &I fagd fad= T axd I9a gas &
JIBR Td UfhaTids I & 7 dael @ fJaaer @ 8| Sad a1fis
geid & e gfshar df2dr—1908 & 3MQu—09 FH—04 & UTae= &
dgd yga Ao & e | gfiear W g | e Sad i
Sd @ UNIRTG IRT BT SEX9T 39 UHR

Next, there must be ever present to the mind the fact that our

laws of procedure are grounded on a principle of natural

justice which requires that men should not be condemned

unheard, that decisions should not be reached behind their

backs, that proceedings that affect their lives and property

should not continue in their absence and that they should not be

precluded from participating in them. Of course, there must be

exceptions and where they are clearly defined they must be

given effect to. But taken by and large, and subject to that

proviso, our laws of procedure should be construed, wherever
that is reasonably possible, in the light of that principle.

The existence of such a principle has been doubted, and in any
event was condemned as unworkable and impractical by
O'Sullivan, J. in Hariram v. Pribhdas. He regarded it as an
indeterminate term "liable to cause misconception™ and his
views were shared by Wanchoo, C. J. and Bapna, J. in
Rajasthan: Sewa Ram v. Misrimal. But that a law of natural
justice exists in the sense that a party must be heard in a Court
of law, or at a y to appear and
defend hlmseﬁfmaférﬁpﬁn\? < lé] ovision to the
contrary, is, we_think beyon ute  )e the observations of
the Privy CourQIi}l'i‘h'jl VKENIV\KIaasa Ayyar,

and especially t V. / F Ltd. where
Lord Buckmaa$t&t %' éLgrélg ould ever be
permitted to e ﬁfaﬁ‘%ﬂe f a litigant's defence".
Also Hari Vishnu's case which we have just quoted.
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In our opinion, Wallace, J. was right in VenkataSubbiah v.
Lakshminarassimham in holding that "One cardinal principle
to be observed in trials by a Court obviously is that a party has
a right to appear and plead his cause on all occasions when
that cause comes on for hearing"”, and that "It follows that a
party should not be deprived of that right and in fact the Court
has no option to refuse that right, unless the Code of Civil
Procedure deprives him of it".

Sufficient Cause
7. 39 UPR UHGR ERT UKD YT HRUT G4 FAdls & TgHiad G &

c

HeI Heel BT FHASHT UDROT H IMIId 2| §9 TG AMET SoaaH
IITTd T Rafdel 31T 768 /1963 AT Arjun Singh vs Mohindra Kumar
H A6 13.12.1963 @I A T Fofg d Jfaa gfshar Afldar—1008 &
JAGT—09 FIH—07 & UG & IJAUANT & oY faeId HRE (Good
Cause)@ﬂﬁﬁﬁﬁﬂﬂﬁ%’qmmmmglw
e geid & fda ufshar dfzd—1908 & aee—09 FIH—04 @
Uae™ & ded URd WU & MuiEd 6 ghiedr W g 3
Iad IS i & UNfTed U1 BT SS9 39 IR o

Before proceeding to deal with the arguments addressed to us
by Mr. Setalvad-learned counsel for the appellant, it would be
convenient to mention a point, not seriously pressed before us,
but which at earlier stages was thought to have considerable
significance for the decision of this question viz., the difference
between the words "good cause" for non- appearance in O. IX,
r. 7 and "sufficient cause" for the same purpose in O. IX, r. 13
as pointing to different criteria of "goodness"” or "sufficiency"
for succeeding in the two proceedings, and as therefore
furnishing a ground for the inapplicability of the rule of
resjudicata. As this ground was not seriously mentioned before
us, we need not examine it in any detail, but we might observe
that we do not see any material difference between the facts to
be established for satisfying the two tests of "good cause" and "
sufficient cause". We are unable to conceive of a "good cause"
which is not "sufficient" as affording an explanation for non-
appearance, nor conversely of a "sufficient cause" which is not
a good one and we would add that either of these is not
different from "good and sufficient cause™ which is used in this
context in other statutes. If, on the other hand, there is any
difference between the two it can only be that the requirement
of a "good cause™ is complied with on a lesser degree of proof
than that of "sufficient cause™ and if so, this cannot help the
appellant, since assuming the applicability of the principle of
res judicata to the decisions in the two proceedings, if the court
finds in the first proceeding, the lighter burden not discharged,
it must afortiori bar the consideration of the same matter in the
later., where the standard of proof of that matter is, if anything,
higher.

8. Ul UBHR HAMHIT Ieadd AT gRT RNifdel 1 1467 /2011 3919
Parimal vs Veena @ Bharti ff e 08.02.2011 Eﬁ ﬁ?j mﬁ %‘TU'T'H f[ afaet
UfshdT WiZd—1908 & Tee—09 FRH—13 & UMY & JIIUANT & fofy
AR EH gl HRE (Sufficient Cause) & IR H RIS geid yfuriad
fha 81 ST Wﬁzﬁsglﬁﬁ[u@fﬁ@t Yerfiedfed—1008 & 3mae—09
FaH—04 & UG & b/ BRDb H JoATT B B
e © | o opsoiiul

ena

9. "Sufficient e%_ r Wl een used in
Iarge number ggggﬁs jof the word "sufficient"
is "adequate™ or “enough™, |n as as may be necessary to

answer the purpose intended. Therefore, word "sufficient”
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embraces no more than that which provides a platitude which
when the act done suffices to accomplish the purpose intended
in the facts and circumstances existing in a case and duly
examined from the view point of a reasonable standard of a
cautious man. In this context, "sufficient cause” means that
party had not acted in a negligent manner or there was a want
of bona fide on its part in view of the facts and circumstances of
a case or the party cannot be alleged to have been "not acting
diligently" or "remaining inactive". However, the facts and
circumstances of each case must afford sufficient ground to
enable the Court concerned to exercise discretion for the
reason that whenever the court exercises discretion, it has to be
exercised judiciously. (Vide: Ramlal & Ors. v. Rewa Coalfields
Ltd., AIR 1962 SC 361; Sarpanch, Lonand Grampanchayat v.
Ramgiri Gosavi & Anr., AIR 1968 SC 222; Surinder Singh
Sibia v. Vijay Kumar Sood, AIR 1992 SC 1540; and Oriental
Aroma Chemical Industries Limited v. Gujarat Industrial
Development Corporation & Another, (2010) 5 SCC 459).

Laps of Advocate

9. U UBR UHHR & IAf¥aadr & WR W GHl T4 gAals & UIhiad
gl & weg Hadl B FHSHT UHR0 ¥ AaWdH o | 39 v A
STIdH g g1 Rfdet srdiel 484 /2005 SHA State Of Nagaland vs
Lipok Ao & Ors H faaid 01.04.2005 & o @ Ao & oRdmm
ANfAFTIH—1963 B GRT—05 UAETE & A oI & SUIEA & oI HRDI
(Lapse of Advocate) & Heel ¥ fddaT ®xd 8Y fagd AT &I 2| I
I gefa fafder ufshar Giedi—1908 @ 3aw—09 &H—04 & Urqem
& ded uga wei-ud & vk # gifiedr w@a €1 e Sad
IR geid & f5e arfiie URT & IS0 $9 UPR &

What constitutes sufficient cause cannot be laid down by hard
and fast rules. In New India Insurance Co. Ltd. v. Shanti Misra
(1975 (2) SCC 840) this Court held that discretion given by
Section 5 should not be defined or crystallised so as to convert
a discretionary matter into a rigid rule of law. The expression
"sufficient cause" should receive a liberal construction. In Brij
Indar Singh v. Kanshi Ram (ILR (1918) 45 Cal 94 (PC) it was
observed that true guide for a court to exercise the discretion
under Section 5 is whether the appellant acted with reasonable
diligence in prosecuting the appeal. In Shakuntala Devi Jain v.
Kuntal Kumari (AIR 1969 SC 575) a Bench of three Judges had
held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section
5 is proved, the application must not be thrown out or any delay
cannot be refused to be condoned.

In Concord of India Insurance Co. Ltd. v. Nirmala Devi (1979
(4) SCC 365) which is a case of negligence of the counsel
which misled a litigant into delayed pursuit of his remedy, the
default in delay was condoned. In Lala Matu Din v. A.
Narayanan (1969 (2) SCC 770), this Court had held that there
is no _general proposition that mistake of counsel by itself is
always sufficient cause for condonation of delay. It is always a
guestion whether the mistake was bona fide or was merely a
device to cover an ulterior purpose. In that case it was held that

the mistake corpmitted by the cqunsal was bHona fide and it was
not tainted by %@mﬁ%ﬁof%nﬁe

In State of Ker&?égit@l%%we avplodoar), it was
held that whMiR®N3r not ther sufficient cause for

condonation off31&y %Og%&%t}l;a A @S dRibint upon the
facts and circUmSAROR o? r case. In Milavi Devi
v. Dina Nath (1982 (3) SCC 366), IT was held that the appellant
had sufficient cause for not filing the appeal within the period
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of limitation. This Court under Article 136 can reassess the
ground and in appropriate case set aside the order made by the
High Court or the Tribunal and remit the matter for hearing on
merits. It was accordingly allowed, delay was condoned and the

case was remitted for decision on merits.

Due diligence

10. 3T UPHR UBR ERT fhd T HRIGIOT Td GAals & Ubldd HGd &
A HEel DI FHSAT YD H 3AeD & | 59 g AFAIEG I IR,
faeell gRT em (M) 1030/2021 & CM APPL. 40806/2021 3-1dT Vijay Gupta vs
Mr. Gagninder Kr. Gandhi & Ors ¥ fai® 04.07.2022 &1 e T Aok H
fafde ufshar Hf2dT—1908 & ATQe—06 FIH—17 & WRgd H q@Q Y
(Due diligence) & Wder # fade a=d U g ufaurfed fear 2| Iad
<1l geeid fafder ufshar di2d—1908 @ 3Mae—09 FRIH—04 & UTaET
T d8d WId UR-ud & ol § grifiear w@d 21 e Sad
% A & URIRTG IR & IEI0T 39 THR T

I (O )

(xii) The proviso to Order VI Rule 17 prohibits, again in
absolute terms (as is apparent from the use of the word
“shall™), allowing of an application for amendment after
commencement of the trial, unless the Court finds that, in
spite of due diligence, the party could not have raised the
matter prior thereto. The latter part of the proviso, which
excepts its application where the Court is satisfied that,
despite due diligence, the amendment being sought could
not have been raised before trial commenced is, of course,
a matter entirely within the subjective discretion of the
Court. Chander Kanta Bansal v. Rajinder Singh
Anandl12 adopts, to understand the expression “due
diligence”, the following definition from Words &
Phrases, Pmt Edition, 13A, of the expression:

“Due diligence’ in law means doing

everything reasonable, not everything possible.

‘Due diligence means reasonable diligence; it

means such diligence as a prudent man would

exercise in the conduct of his own affairs.”
Having relied on the above definition, the Supreme Court,
in Chander Kanta Bansall2, defined “due diligence” as
meaning “the diligence reasonably exercised by a person
who seeks to satisfy a legal requirement or to discharge an
obligation”. Consolidated Engineering Enterprises v.
Principal Secretary, Irrigation Departmentl3, in like
terms, defined “due diligence” as “a measure of prudence
or activity expected from and ordinarily exercised by a
reasonable and prudent person under the particular
circumstances”. Importantly, therefore, “due diligence”
connotes reasonable diligence, keeping in view the
circumstances of the case. These twin considerations have,
therefore, to inform the Court seized with the issue of
whether a litigant, before it, had exercised “due diligence”.

The elasticity SPA4S pelf-gyident. If trial has
commenced, lﬁ%ﬁoﬁaﬁé aﬁlgqlg examine, on
fects, whethep, e iy ook e akiiiGF matter
before trial cofjEignged, despite

igence.

Date: 2025.04.03.143:12:08 IST
11. 39 THR AR STROASTIRBelAL RifdeT e il 1893 /2008

3HdI9 Chander Kanta Bansal vs Rajinder Singh Anand # fadi® 11.03.2008
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®! 3 T Aol | Rafdar ufdhar |fea—1908 & qe—06 Fad—17 &
U H IdY MY (Due diligence) ® Heg H fddad @Rd gY g
gfoorfed fear 21 Soa =R g fufde ufear wfear—1908 &
3Mae—09 fIH—04 & Yrgeg= & ded WRgd WHA-ud & folE d
U @ © | 3T Ia A% id & RS U1 & IGO0 59
UPR T—

77 (v )It was brought to our notice that both sides have
closed their evidence and completed their argument, but
only at this stage the defendant filed the said application
for amendment of her written statement. As discussed
above, though first part of Rule 17 makes it clear that
amendment of pleadings is permitted at any stage of the
proceeding, the proviso imposes certain restrictions. It
makes it clear that after the commencement of trial, no
application for amendment shall be allowed. However, if it
Is established that in spite of "due diligence" the party
could not have raised the matter before the
commencement of trial depending on the circumstances,
the court is free to order such application. The words "due
diligence™ has not been defined in the Code. According to
Oxford Dictionary (Edition 2006), the word "diligence"
means careful and persistent application or effort.

"Diligent* means careful and steady in

application to one's work and duties, showing

care and effort. As per Black's Law Dictionary

(Eighth  Edition), ~ "diligence” means a

continual - effort to accomplish something,

care; caution; the attention and care required

from a person in a given situation. "Due

diligence"
means the diligence reasonably expected from, and
ordinarily exercised by, a person who seeks to satisfy a
legal requirement or to discharge an obligation.
According to Words and Phrases by Drain-Dyspnea
(Permanent Edition 13A) "due diligence"”, in law, means
doing everything reasonable, not everything possible.
"Due diligence" means reasonable diligence; it means
such diligence as a prudent man would exercise in the
conduct of his own affairs. It is clear that unless the party
takes prompt steps, mere action cannot be accepted and
file a petition after the commencement of trial. As
mentioned earlier, in the case on hand, the application
itself came to be filed only after 18 years and till the death
of her first son Sunit Gupta, Chartered Accountant, had
not taken any step about the so-called agreement. Even
after his death in the year 1998, the petition was filed only
in 2004. The explanation offered by the defendant cannot
be accepted since she did not mention anything when she
was examined as witness.

'§Fa<°rraam£mve1@f/8ﬁ -
Rl Elﬁv_&'l_q_cﬁ c \
” a%ﬁq—?:mm CABS IR [ o W@%;mﬁ/\k

gQ AFEIT STdaH % 7 &gig 8 /1963 ST Arjun
Singh vs Mohindra KumaR g}%ﬁ%ﬁ Tl'if ol 9 fafae
UfshdT WfZd—1908 & ATaT—09 @ UIEE™ & UANT & ey

IR DI Hﬁ_ﬁ[ Tq M'UT (Role/Approch of Court) % IR H fad=r
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A gU ¥ gid ufdurfed fd 8| Sad =aii¥ie geiq & fufdd
Ufshar Wf2d—1908 & 3MMQe—09 FOHA—04 & UMY & dsd UK
urRi—us $ oleE d grdfiiedr W g o Sad if¥ie §Rid ®
YAl ORT BT €T 39 JhN gi—

It is common ground that the inherent power of the Court
cannot override the express provisions of the law. In other
words, if there are specific provisions of the Code dealing with
a Particular topic and they expressly or by necessary
implication exhaust the scope of the powers of the Court or the
jurisdiction that may be exercised in relation to a matter the
inherent power of the Court cannot be invoked in order to cut
across the powers conferred by the Code. The prohibition
contained in the Code need not be express but may be implied
or be implicit from the very nature of the provisions that it
makes for covering the contingencies to which it relates, We
shall confine our attention to the topic on hand, namely
applications by defendants to set aside ex parte orders passed
against them and reopen the proceedings which had been
conducted in their absence.

Reason

AT UBR A g1 fAftid yexor § fAoig & meR /Aoy |
3UATE TS Alfdbdbc BT Al THRoT H FHSHT MA¥IS T | 39 TG A
gcolleldla 3zd UMYlcld gIRT CRP(10)/176/2022 3dIH Assam Gramin Vikash
Bank vs Prakash Borah H fai® 06.08.2022 & f&a 1 fvig # fifda
UfshdT HET—1908 & IMSY—09 [FRIH—07 & UMY & dgd URId
geF-ua @ UiE & AT AU @1 MR WK @R b ey H
g @ | IF e geid & fhfad ufbar wfgda—1908 &
AMee—09 FIH—04 & UMM & d8d URgd URM-U¥ & Auigd |
UARTRAT T 3 | 3 S IS §eid & UTHfTed URT $H1 IS 54
JPR B—

28. Let this Court consider the second reason. The Court below

did not consider the reasons assigned in the said application

and merely held the reasons were unsatisfactory. The Court

was required to assign reasons why the grounds assigned were

held to be unsatisfactory. It seems that the Court below was

satisfied by the first ground and did not find the necessity to

record reasons while deciding whether good cause was shown

or not. The said order dated 02.11.2021 therefore on the face of

it, in the opinion of this Court, is liable to be interfered as the

Court below had failed to exercise a Page No.# 21/23
jurisdiction conferred upon it by law.

Allowed
S UBR IRITGA §RI UHdRBI BrIarel b FRE &9 vq Tg9d
smads GRRIRRAT &I FHSFT SR H 3Mdedd & | 59 =g AFAE
gAREle Id T gRT Re UM 54978/2014 394E Raj Kumar
Agrawal vs Suresh Chandra Jain H faqie 10.04.2015 &1 o T fAoig o
fafder gfshar Afedi—1908 & 3Maw—09 MIH—13 & UrGemd & IUdNT
& oIy IR g1 S ged fhd o g Pfaagad dRUT & R H BB
foery aRRerfoa ot g&l@‘a@ Rifaer wfha
AlET—1908 & 3MMa— @%ﬂ f%lbterf ?é??\_jﬁ T3 @
foyofae & yrEfTaan w@.ﬁa‘ny@@n@%}(e & UrRTE ORT BT

SEYT 39 UPR g 'V'ee“a /908 |
When an appl %@ g% g(?p'zg)ée §e-gree is made
by the defendan e cour consider whether the

defendant was prevented by "sufficient cause™ from appearing
before the court when the suit was called out for hearing.
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"Sufficient cause" is a question of fact.

The following causes have been held to be sufficient for the
absence of the defendant;

(1)bona fide mistake as to the date of hearing;
(2)Late arrival of a train;

(3)sickness of the counsel;

(4)fraud of the opposite party;

(5)mistake of pleader in noting wrong date in diary;

(6)negligence of next friend or guardian in case of minor
plaintiff or defendant;

(7)death of relative of a party;
(8)imprisonment of party;
(9)strike of advocates;

(10)no instructions pursis by a lawyer, etc.

Not Allowed

15. 5 UBR AT §RT YhaRbl HRIAE] $I FRE HT 8 IR—3rgqd
aMaegds URRIAT B FHT UhRU H 3Maedd T | §9 vg AMY
Solglde Sod el g1 Re USIE  54978/2014 ST Raj Kumar
Agrawal vs Suresh Chandra Jain 8 f&id 10.04.2015 &1 & T foig &
fafder gfshar Afedr—1908 @ 3T@3—09 FIH—13 & U@E™ & SFUANT
@ [ <ATATerd gRT 3 T8l [hd S A1y Yfaagad HIRoT & R o
§o faey yRRfal ®f fadamr & 8| Saa =aiie geia afde ufsbar
ART—1908 & 3MaT—09 FIH—04 & UG & T U UrF—u= &
ot H urafTed I@d 2| ofd: Sad RITRe Rid & UriRe URT @l
SEXT 39 YBR B

The following causes, on the other hand, have been held not to

be sufficient for absence of the defendant for setting aside an ex
parte decree;

(1)dilatory tactics;

(2)bald statement of noting wrong date in diary;
(3)negligence of party;

(4)counsel busy in other court;

(5)suit of high valuation;

(6)absence of defendant after prayer for adjournment is
refused;

(Nhardship of Sigjiigture Not Verified

(8)absence to gﬁ&ﬂgﬁﬁaﬁMKe av Kumar

(9)mere thinki M;leeé?%@fg%a\( &f%gng{; not taking
part in proceeE@%s%: SeIfAttﬁFﬁd

Conduct of Party
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16. 341 UPHR UGTHR & IRV Ud Jdls & Uhidd NGia & 7 dael
B FHSHT YRV H AMehD B | S oY AEHIG Sedd A g
eIy oA AT 17942—43 /1999 STA G.P. Srivastava vs Shri R.K.
Raizada & Ors H f&7i® 03.032000 @7 e W folg & Rfda ufssan
AlET—1908 & 3MMQI—09 FFH—07 & WAL & I & oTQ aegdh
@A H I U d2T UTHR BT AR (Conduct of Party) BT €T H @A
& IR H e g glauied & g1 Sad <iide geid & fdd
Ufshdr Wf2dT—1908 & 3AQe—09 fIH—04 & UrGEd & dgd UK
U & e # grfTedr W g | ofT: S e g ®
URIfTS ORT BT IERT 39 UHR B

Under Order 9 Rule 13 C.P.C. an ex-parte decree passed
against a defendant can be set aside upon satisfaction of the
Court that either the summons were not duly served upon the
defendant or he was prevented by any 'sufficient cause' from
appearing when the suit was called on for hearing. Unless
'sufficient cause' is shown for non-appearance of the defendant
in the case on the date of hearing, the Court has no power to set
aside an ex-parte decree. The words "was prevented by any
sufficient cause from appearing” must be liberally construed to
enable the court to do complete justice between the parties
particularly when no negligence or inaction is imputable to
erring party. Sufficient cause for the purpose of Order 9 Rule
13 has to be construed as elastic expression for which no hard
and fast guidelines can be prescribed. The courts have wide
discretion in deciding the sufficient cause keeping in view the
peculiar facts and circumstances of each case. The 'sufficient
cause' for non appearance refers to the date on which the
absence was made a ground for proceeding ex-parte and
cannot be stretched to rely upon other circumstances anterior
in time. If 'sufficient cause' is made out for non appearance of
the defendant on the date fixed for hearing when ex-parte
proceedings initiated against him, he cannot be penalised for
his previous negligence which had been overlooked and thereby
condoned earlier. In a case where defendant approaches the
Court immediately and within the statutory time specified, the
discretion is normally exercised in his favour, provided the
absence was not malafide or intentional. For the absence of a
party in the case the other side can be compensated by
adequate costs and the lis decided on merits.

17. 991 STadd ORI g1 RIfda srdiel 1467 /2011 3949 Parimal vs
Veena @ Bharti H T3l 08.02.2011 &I f& T ol & fufaer ufshan
AET—1908 & AT—09 FIH—13 & Ted WA UHT UF & ARl
& oIy RAdadl YTdR & HaSd HRIdE] IR SR $HI AR 2!
A9 & R # fQaee wRa g0 =nfie geefa ufiufed fear g1 Saa
IR geid fafder gfshar dfedi—1908 @ 3aw—09 Ma#—04 & Yrqem
@ ded URgd URM-ud & e § O gEfiedr k@ 21 o S
1% A & URiRTG IRT &7 IEI0T 39 THR T

24. The High Court has not set aside the material findings
recorded by the trial Court in respect of service of summons by
process server/registered post and substituted service. The High
Court failed to discharge the obligation placed on the first

appellate CourSisgma{gﬁ’@eWLVe;smg@] have been dealt

with in proper perspective. It y missible for the High

Court to take iﬁf&ifé’ﬂ‘?ig? ‘ KegHeRy Riutreapppellant
subsequent to pgRSKELT the'ex-parf Aee.

Date: 2025.04.0 :12:08 IST
More so, the HRIB &5t & [FRt gder the grounds on which
the trial Court had dismissed the lication under Order IX,

Page 11 of 13



HRTH &-TH WRDR
2023 /430

faofa fedie—20.03.2025

Rule 13 CPC filed by the respondent/wife. The appeal has been
decided in a casual manner.

18.SWIad A urqa wd =¥ gefal & A # fafda ufsar

ARdI—1908 & AMQY—09 FIH—04 & TG W F1d BIal & b sl
ARV H R UeTdR & f[dmg gadrs @ [y wR IuRerd T8 89 W
=TT §IRT YehaRWhT HRIATE! AT H oIl 8¢ &I s AMIH Hrddral 4q
Gfed UedR gRT YT §RT & g Uhaibhl HRIdare] bl FRE B
8U gdlg 1 JARDR o7 g MU FJURT BT JaTa BRI YKJd DR
ATAd B A B gY IR H B TS THORHT HRAE! B
R & &1 AN uTa fHar ST AdhdT T SId BT ATaETE
e geidl & dew H fNfde gfdhar dfgdr—1908 @ 3Qw—09
FrM—04 & dEd URgd WU Sad YU g e gRidl §RI
gfauifed oieor W Sid fhar ST SmavEd & |

19. YRV H I BIl WIERl <1 geidl & Heyw e ufdha

HARA—1908 & JMMQU—09 FRM—04 & TEd URT URM—Ud & Iad
UraeE d e Rl gRT UfuIfed uRIefor R S g faweryor fdar
ST AR d © | BT | Urdi gRT Uriior & SfiSaaar gRT gdrs &l
ffr 1 PN T8l < dr ureiier b1 RAvS uAEgell W g gAdrs
@ Al & IR H DRI ASl B Pl SMER gdrd gy Nfde ufshar
ARd—1908 & 3MMQT—09 [IH—04 & dq8d faid 18.10.2022 I Hd
wf—ua & 3feH URAl H @RS fhd S @l FRE #Rd 8¢ U
JAdIs U o 9 Iga YA—uF &6 19.06.2023 BT UK BT B |

20. UHR0T H Hdyerd iefl gR1 A6 18.10.2022 HI el WAHT—UH & 3faH

21.

Rt § @RS 51 9 & YT SRd U YA gAAIS W o 919
JeThR & gRT AU T 3MERT & fAgvor fhar SiHr masys 2 |
AUl H el WAT-uF Qe 18.10.2022 B URINTUT BT rquReIfd H
SFT UATTell 3TGH BN 3T6H URdl # W@IRST &R & TS| Yo H
YriToT §RT B Td UrRAT—03 3icdiid MMee—09 MIH—04 I« =i 18.
102022 I &I TS 8gH WAl &I FRE BT T SHI6 19.06.2023 Pl
TG 240 3T @ I S@M & UzE URIA fHAT TAT B | U@HROT H
gIiRTor & il § UBR BF | UHRUT B SHGRI UrRITor BT gHT
gadId BIT © | U1l 7 UhRor &l THHRT B9 & SURIT ureft gIRT wTd
gI—Ua R 240 G @I TR @Y B UTAR] UM HRAT Uil @
ATURATEIYd e JATARYT DI W BT 2 | W Ul &l gdrg ol [l &
9T H SIFGRI T8l 89 & BRUT YHIU B GO BRI & Age H
faeeTyor fhar ST MaTD 2 |

TR0 H G Ureil gIRT Al 18.10.2022 BT Hol &TaT & IAGH URAT H
GRS B ST Bl T\BRfla oY o S19q ¥gd A
PR BT faeryoy M@ﬁi\l% e =T H SrET U
PR D JLA e RDGalfien 6y Keghay Hulell ard & o

TP BT Al ! gate:i2§2%4.

IHA & TR ITfAREdEoh SEMAL
SR =1 Gidem AR Ui
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AR W A gag @1 Ay w® ifdged & SuRerd 78 89 W
THRG] HRIAE! 3 H 3 Sl & | S9d YhaRbl HRIAE! df o
TIHR qb 9gd I T RN oreRve e ¥ ugadr 21 fan
TS H SARIFdT & TR | RGN H @R BT WA UdHR DI el
< 919q Al &1 garg Rigld & | or: Irarerd &1 fhdl wecyel faarg
& Ued Bl 941 JorEnger e [ B dae ufhards & &I auls |
T ¥ 918 el BT arfey | I8 Rfd 39 UdR © & <mar onf
YRR RO H 2| Yfdardl &l 9ral & <M & @ued g UAC IfaR
OIS BT | 37 dT4l & JraT bl g gAars R o 4 Uiadral &l Ui
afy M1 udid FE B 21 39 UBR URi gR1 el uRi &
UfA—ua bl FrIfRd H OEEer R MR B gg gharg bl 37aEr
UG B ¥ FEAd © | ST

e & fd
greff grer FRifder uicberr FHfdar-1908 @b
3f@er-o09  fergH-04  F Tsad  uIgd
grefeir-gsr - e fer  Gitaee Hed
grefeli-gsr g 3igH Uodl H J@fPor e
Pl Ia1g BIEdardl @ fereed FHIA U Fer:
gerarg g2 ferer oirar 81

qg o AR BRT Sl f3H1d 20.03.2025 I foRIATAT SR RTER Ud A8 o
SR AT SR AR goTard gl 7147 |

(BT HAR HHAT aRTTH)
NEIDERC IS A

TR —aTSHR

Signature Not Verified
Digitally signettby Keghav Kumar
Meena

Date: 2025.04.0 :12:08 IST
Reason: SeIfAttﬁFﬁd
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