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OF THE BURDEN OF PROOF
104. Burden of proof.—Whoever desires any Court to give judgment as to
any legal right or liability dependent on the existence of facts which he
asserts must prove that those facts exist, and when a person is bound to
prove the existence of any fact, it is said that the burden of proof lies on that

person.
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(a) A desires a Court to give judgment that B shall be punished for a crime
which A says B has committed. A must prove that B has committed the
crime.

(b) A desires a Court to give judgment that he is entitled to certain land in
the possession of B, by reason of facts which he asserts, and which B denies,
to be true. A must prove the existence of those facts.

105. On whom burden of proof lies.—The burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all were
given on either side.
lustrations.

(a) A sues B for land of which B is in possession, and which, as A asserts,
was left to A by the will of C, B's father. If no evidence were given on either
side, B would be entitled to retain his possession. Therefore, the burden of
proofis on A.

(b) A sues B for money due on a bond. The execution of the bond is
admitted, but B says that it was obtained by fraud, which A denies. If no
evidence were given on either side, A would succeed, as the bond is not
disputed and the fraud is not proved. Therefore, the burden of proof is on B.

106. Burden of proof as to particular fact—The burden of proof as to any
particular fact lies on that person who wishes the Court to believe in its
existence, unless it is provided by any law that the proof of that fact shall lie
on any particular person.
[Mustration.

A prosecutes B for theft, and wishes the Court to believe that B admitted the
theft to C. A must prove the admission. B wishes the Court to believe that, at
the time in question, he was elsewhere. He must prove it.

107. Burden of proving fact to be proved to make evidence admissible.—
The burden of proving any fact necessary to be proved in order to enable any
person to give evidence of any other fact is on the person who wishes to give
such evidence.

llustrations.
(a) A wishes to prove a dying declaration by B. A must prove B's death.

(b) A wishes to prove, by secondary evidence, the contents of a lost
document. A must prove that the document has been lost.

21.39 G H AFAR Soadd ORI gRT Rafder el Gw=ar 2413 /2006
SHaE # favig fedies 02.052006 F AR AfAfaH—1887 @ UNifTH
el HI fdeaT dRd g Rl S H Afdd B b 4R b aR H
foegd fadem a=a gu e gefa ufaufed fear 21 Saa =l

geid & Ui fadad &1 Igror 171 UhR &—

The initial burden of proof would be on the plaintiff in view of Section

101 of the Evidence Act, which reads as under:-
"Sec. 101. Burden of proof.- Whoever desires any Court to give
judgment as to any legal right or liability dependent on the
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existence of facts which he asserts, must prove that those facts
exist.

When a person is bound to prove the existence of any fact, it is
said that the burden of proof lies on that person."

In terms of the said provision, the burden of proving the fact rests on the
party who substantially asserts the affirmative issues and not the party who
denies it. The said rule may not be universal in its application and there may
be exception thereto.....

Pleading is not evidence, far less proof. Issues are raised on the basis of the
pleadings. The defendant-appellant having not admitted or acknowledged the
fiduciary relationship between the parties, indisputably, the relationship
between the parties itself would be an issue. The suit will fail if both the
parties do not adduce any evidence, in view of Section 102 of the Evidence
Act. Thus, ordinarily, the burden of proof would be on the party who asserts
the affirmative of the issue and it rests, after evidence is gone into, upon the
party against whom, at the time the question arises, judgment would be
given, if no further evidence were to be adduced by either side.
XXX

There is another aspect of the matter which should be borne in mind. A
distinction exists between a burden of proof and onus of proof. The right to
begin follows onus probandi. It assumes importance in the early stage of a
case. The question of onus of proof has greater force, where the question is
which party is to begin. Burden of proof is used in three ways : (i) to indicate
the duty of bringing forward evidence in support of a proposition at the
beginning or later; (ii) to make that of establishing a proposition as against
all counter evidence; and (iii) an indiscriminate use in which it may mean
either or both of the others. The elementary rule is Section 101 is inflexible.
In terms of Section 102 the initial onus is always on the plaintiff and if he
discharges that onus and makes out a case which entitles him to a relief, the
onus shifts to the defendant to prove those circumstances, if any, which
would disentitle the plaintiff to the same.

In R.V.E. Venkatachala Gounder v. Arulmigu Viswesaraswami & V.P.
Temple and Anr., the law is stated in the following terms :
"29. In a suit for recovery of possession based on title it is for
the plaintiff to prove his title and satisfy the court that he, in
law, is entitled to dispossess the defendant from his possession
over the suit property and for the possession to be restored to
him. However, as held in A. Raghavamma v. A.
Chenchamma there is an essential distinction between burden of
proof and onus of proof:

burden of proof lies upon a person who has to prove the fact
and which never shifts. Onus of proof shifts. Such a shifting of
onus is a continuous process in the evaluation of evidence. In
our opinion, in a suit for possession based on title once the
plaintiff has been able to create a high degree of probability so
as to shift the onus on the defendant it is for the defendant to
discharge his onus and in the absence thereof the burden of
proof lying on the plaintiff shall be held to have been
discharged so as to amount to proof of the plaintiff's title."
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4. 187 WYFT GG &7 Bl gv T Hevgl o
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HIIANT BN HYFT GINGIN P JIETT P [or 3I¥]
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G fe=5 13fe T SfgHa 9Fd uRiReiaar @
STV W WH HEGIId, Fle He<Idd Il & IT
TG, & [v9er YEd §Y §ET & &/

TR H Bg 9gad URAR ® [UA H FHAl & AHR Bl LRI |
UG & oAl w1 fagermur fhar S omifea 21 ueww § ger gF
AThde B UIRATRE FH1S BT GRIT JAIRM YT 8T 8| 39 dae |
IENTOT AR Y3 HIhds & Y+ UIRAIRD ShIs & dhdl @iard ol
B & Aag § PIS Wed T IR §U IS WIE TR el IR U T |
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JEERM™ & URAR BT el GG 8T 8 TAT URAR BT o e Bl BRI
JTARM & FRAT B TH MR W JoIRM YF HIhdg & 37U
qIRaR® SH1E & ddl A1 W1 S I 811 8 | 9 UHR YHI0T H
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4. IMAT AN RN & Ugd RN T8 M & BRI
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W 1 b T © 6 S U iRrol &1 At faqse 81 @ ©
JAAIT JAARM Iad Hufed Bl UG BT & YT g2 w3 ATHEBA
g ol BIId bRl I8T & | Ulqdial < 30 Sfdd § I IMRGH D
TR Sad Aufed bl UKl $HRA & ULl JUd wU 3 AFERBA
Heoll BT & dR H DIy AWgdd T8l Y g | dfcd wlcaral 7 U
e TR0 § AT SIRISN ® Ugd RN B89 & aR H d &l
WeR A 21 39 UBR JaATo RN Ugd RIS Blhx AgaTIa)
Hufcd & wU H Peoll BIId el 81 g9 bR Ydxol § fAfdared & &
I Garell Wufcd HEyPb] Ful] €1 $9 YR qADI AT 04 Bl
AT Hx H UfaTel S 06 HS I8 B | $9 HRU 9G] G&AT 04
yfcrardl | 06 & fdeg Haet @l Okl & |

56. UHOT H g dd! I 03 UR fATgor fhar S=r orufard 2| Uahvor |

T DT Ie=T 03 9 ISR T—
2. 37T FIRITIT GAIoT] SNTGA] GV dHeoddbred 4 GIaareiioT &
GINT &Vl GBIV & TT3IqTol 78] &Y J19d gIdq HYar

2 W FvuTST T @ @ SR &)

57.9BNUT BT ITAIbd HRH W Udid BT & fb b I=a1 03 @18

FeETeT ¥ 9T | UeReT § Id d9al @ a9 g adl & A
fIeeiyor | Y IR HIABNI STATIH—1955 Dl TRI—188 B IHI
T8t ylid g 21 S {6 7 uaR 2

188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part
of his holding is invaded or threatened to be invaded by his
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landholder or any other person may bring a suit for the grant of a
perpetual injunction.
(2) The court may after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation
does not afford adequate relief;
(c) where it is probable that pecuniary compensation
cannot be got for the invasion.
(d) where the injunction is necessary to prevent a
multiplicity of proceedings.
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qaTfde AT qERTT &7 §gad @i ifdared 8| uRg Tora Rafs
H AYa WAeRl B9 9 ardl & bl MREd - )9 g
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PRV AT ARTSH IR ATGRTI Bl Y WRIGRT ARTSN B & BIROT
T & fedl Mled 4—wm R o e fawres aRa deol ©
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W T8 7| 3id # Uil ®1 qReiy Afd |ifed e’ 9 9d [gad SRSl
@1 A 9IS HRarn S URer Id 2 | $9 bR 3= ¥ SURIad
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e T | AT qIh] FEAT 03 AR & [dwg [T & Sl 7 |
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ey ® &
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