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OF THE BURDEN OF PROOF
104. Burden of proof.—Whoever desires any Court to give judgment as to
any legal right or liability dependent on the existence of facts which he asserts
must prove that those facts exist, and when a person is bound to prove the
existence of any fact, it is said that the burden of proof lies on that person.
[lustrations.
(a) A desires a Court to give judgment that B shall be punished for a crime
which A says B has committed. A must prove that B has committed the crime.

(b) A desires a Court to give judgment that he is entitled to certain land in the
possession of B, by reason of facts which he asserts, and which B denies, to
be true. A must prove the existence of those facts.

105. On whom burden of proof lies.—The burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all were given
on either side.

[ustrations.
(a) A sues B for land of which B is in possession, and which, as A asserts, was
left to A by the will of C, B's father. If no evidence were given on either side,
B would be entitled to retain his possession. Therefore, the burden of proof is
on A.

(b) A sues B for money due on a bond. The execution of the bond is admitted,
but B says that it was obtained by fraud, which A denies. If no evidence were
given on either side, A would succeed, as the bond is not disputed and the
fraud is not proved. Therefore, the burden of proof is on B.

106. Burden of proof as to particular fact.—The burden of proof as to any
particular fact lies on that person who wishes the Court to believe in its
existence, unless it is provided by any law that the proof of that fact shall lie
on any particular person.
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Mlustration.
A prosecutes B for theft, and wishes the Court to believe that B admitted the
theft to C. A must prove the admission. B wishes the Court to believe that, at
the time in question, he was elsewhere. He must prove it.

107. Burden of proving fact to be proved to make evidence admissible.—
The burden of proving any fact necessary to be proved in order to enable any
person to give evidence of any other fact is on the person who wishes to give
such evidence.

Ilustrations.
(a) A wishes to prove a dying declaration by B. A must prove B's death.

(b) A wishes to prove, by secondary evidence, the contents of a lost document.
A must prove that the document has been lost.

12.39 G H AR STadd IRTed gRT Rifder srdier AT 2413 /2006
I H 10T faTieh 02.05.2006 H A1e FATIH—1887 b UTHRTD UTael =i
@1 fde==T B gU fhdl <rd H AIfdd o & 4R & qR H fawgd fad=mr
ngmqﬁuﬁﬁm%mﬂﬂmm@wﬁ?ﬁ
faed &1 SExvT 4 UaR 28—

The initial burden of proof would be on the plaintiff in view of Section 101 of
the Evidence Act, which reads as under:-
"Sec. 101. Burden of proof.- Whoever desires any Court to give
judgment as to any legal right or liability dependent on the

existence of facts which he asserts, must prove that those facts
exist.

When a person is bound to prove the existence of any fact, it is
said that the burden of proof lies on that person."

In terms of the said provision, the burden of proving the fact rests on the party
who substantially asserts the affirmative issues and not the party who denies
it. The said rule may not be universal in its application and there may be
exception thereto.....

Pleading is not evidence, far less proof. Issues are raised on the basis of the
pleadings. The defendant-appellant having not admitted or acknowledged the
fiduciary relationship between the parties, indisputably, the relationship
between the parties itself would be an issue. The suit will fail if both the parties
do not adduce any evidence, in view of Section 102 of the Evidence Act. Thus,
ordinarily, the burden of proof would be on the party who asserts the
affirmative of the issue and it rests, after evidence is gone into, upon the party
against whom, at the time the question arises, judgment would be given, if no
further evidence were to be adduced by either side.
XXX

There is another aspect of the matter which should be borne in mind. A
distinction exists between a burden of proof and onus of proof. The right to
begin follows onus probandi. It assumes importance in the early stage of a
case. The question of onus of proof has greater force, where the question is
which party is to begin. Burden of proof is used in three ways : (i) to indicate
the duty of bringing forward evidence in support of a proposition at the
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beginning or later; (ii) to make that of establishing a proposition as against all
counter evidence; and (iii) an indiscriminate use in which it may mean either
or both of the others. The elementary rule is Section 101 is inflexible. In terms
of Section 102 the initial onus is always on the plaintiff and if he discharges
that onus and makes out a case which entitles him to a relief, the onus shifts
to the defendant to prove those circumstances, if any, which would disentitle
the plaintiff to the same.

In R.V.E. Venkatachala Gounder v. Arulmigu Viswesaraswami & V.P.
Temple and Anr., the law is stated in the following terms :
"29. In a suit for recovery of possession based on title it is for the
plaintiff to prove his title and satisfy the court that he, in law, is
entitled to dispossess the defendant from his possession over the
suit property and for the possession to be restored to him.
However, as held in A. Raghavamma v. A. Chenchamma there
is an essential distinction between burden of proof and onus of
proof:

burden of proof lies upon a person who has to prove the fact and
which never shifts. Onus of proof shifts. Such a shifting of onus
is a continuous process in the evaluation of evidence. In our
opinion, in a suit for possession based on title once the plaintiff
has been able to create a high degree of probability so as to shift
the onus on the defendant it is for the defendant to discharge his
onus and in the absence thereof the burden of proof lying on the
plaintiff shall be held to have been discharged so as to amount to
proof of the plaintiff's title."

TR H AR e ARIH—2023 & UrdfTeh Uraer=l qer Sad A1fdd
g BT TG B W Bl Rfy W Bl & 5 gl mRifdras
ghRoll H R HeERled UHIVM & SR WX fhar Irem ® | agl i
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FHST / JTIROT & FaeT H fada=1 @7 2 | Nrad urifiies i1 &1 SgRor
o R 8-

18. The second question for consideration is whether as a Karta
or the head of the branch, M.R. Rajashekar, i.e., Defendant No.
4, could have validly executed the relinquishment deed, marked
Exhibit P-2, on behalf of his branch? The answer to this issue is
well settled, and for that reference is to be made to Thamma
Venkata Subbamma (Dead) By LR v. Thamma Rattamma and
Others, 11 which decision refers to the legal position in the Hindu
law in great depth and detail.

After adverting to Mayne’s Treatise on Hindu Law & Usage,
Eleventh Edition, Article 38212 and Mulla’s Hindu Law,
Fifteenth Edition, Article 258,13 it has been held thus:
“17. It is, however, a settled law that a coparcener
can make a gift of his undivided interest in the
coparcenary property to another coparcener or to a
stranger with the prior consent of all other
coparceners. Such a gift would be quite legal and
valid.”

This = judgment draws a distinction between gifts and
relinquishment by a coparcener of his share; and the head of the
branch or Karta as the representative or eldest member of the
branch. Former is valid and legal, provided the relinquishment
is in favour of all other coparceners. The gift or relinquishment
would also be valid if it is with the prior consent of another
coparcener. Equally, a coparcener may make a gift of his
undivided interest in the coparcenary property to another
coparcenary with the prior consent of other coparceners.

12 Relevant part of the Mayne’s Treatise on Hindu Law & Usage,
Eleventh Edition, Article 382 reads:
“It is now equally well settled in all the Provinces
that a gift or devise by a coparcener in a Mitakshara
family of his undivided interest is wholly invalid....
A coparcener cannot make a gift of his undivided
interest in the family property, movable or
immovable, either to a stranger or to a relative
except for purposes warranted by special texts.”

13 Relevant part of the Mulla’s Hindu Law, Fifteenth Edition,

Article 258 reads as:
“Gift of undivided interest—(1) According to the
Mitakshara law as applied in all the States, no
coparcener can dispose of his undivided interest in
coparcenary property by gift. Such transaction being
void altogether there is no estoppel or other kind of
personal bar which precludes the donor from
asserting his right to recover the transferred
property. He may, however, make a gift of his interest
with the consent of the other coparceners.”

19. Mulla’s Hindu Law, 22nd Edition vide Article 262, states that
a coparcener may renounce his interest in favour of the other
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coparceners as a body, but not in favour of one or more of them.
When he renounces in favour of one or more of them, the
renunciation enures for the benefit of all other coparceners and
not for the sole benefit of the coparcener or coparceners in whose
favour the renunciation is made. A similar exposition vide Article
407 in Mayne’s Treatise on Hindu Law & Usage, 17th dition,
states that a gift by a coparcener of his entire undivided interest
in favour of the other coparcener or coparceners is valid whether
it is regarded as one made with the consent of the other or others
or as a renunciation of his interest in favour of all. Referring to
the judgment in Thamma Venkata Subbamma (supra), Mayne’s
Treatise on Hindu Law & Usage observes that renunciation in
the form of ostensible gift may have the effect of relinquishment
and if it enures for the benefit of all the coparceners, such gift
would be construed as valid. In addition, Mulla’s Hindu Law,
22nd Edition recognises that a father or other managing member
of the ancestral immovable property can make gifts within
reasonable limits for “pious purposes”.

19. 39 UBR 25 §gad URAR & ol & UIHIHR & Hag H ISWRIad ATIH
gldl & el ¥ g Agad URIR & &l & gRT Agaldd! Hufd
H By U RN gRT SITROT B AheUT /AR & 7 3asTdh
JTIT B~

1. feg @ 4 wyad feg gRarw & @&l AEeIa®
GIT EIRIET wold 7 ud v & g Y
EBIT I WESHID @ 3 TEIIH D v
glg 8l &/

2 @ [@fr 4 Ggad feg aRaw & Fal/ GEeIP
ST TEIpl wufa g v @ vl vh
WEGIIH @ U H 153 T G Bl TEGID &
TET TEGTIHE! P G H [BIT TIT BT HIT
T 8/

20. SRIFT YR A W ¢ b fowg fafy # dgad 35 yRaR &1 &al gRo
TeeI¥a! dufd § 3 f & fhll o J8ed & uel § by v
THAANT BT FEIAD! & T F8S DI & Uel H fhAT AT EHATT AT
SITAT & | UehROT H HAToT 7RIS Heal! |ufd € | Sad Fealid! dufd
YaRATA B fIRIId ¥ UTd 85 | $9 UBR UIRATd bl Iad FEalIdb! &
Al 3 AEENIGRI /AU & UeT § & &b AN PR zg ATHR
fafed 2| 39 UPR YdRalTd gRT & T a9y Ie@ner /I8l &
UeT H Bl 8 AN B bl e AR T8 21 39 UPR Haolldd g
3O HTAT SRR & UeT ¥ o 737 319+ |l 299 &7 e fafdr grRT
AT T8l & | IBT I8 ¥l Seoi@Hd 7 b Fgarida! gufcd  ufd & Siifdd
& B Uil ST 2R &1 Givon 9 faqre dRam gq offdegd Tl g |
URq 9 ABQIID! Fulcd Pl Hea—d! & qe [I9TSi= 81 I8T 81 d 4
Rafd # ufd & 999 21 g &1 o 99 & Urga= 8 | 39 SR WX
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ey GAT 02 TIeETed] Ul gavellel &f 4l T Weedl & a1+ 9ifvd

forar Sr Sfra udia gar 2

AR H g1l gRT URd SRIdol & Aqelldhd F WK 7 &b I

RIS Ardl g gfars) & AeEaR! RS & | YHRoT & el g Tarsl
B foRE T Ufad] & WHRAH ¥ W W g & 9 e ARl
Uge Hufd © T ATl g Uiardl e 81 URaR & 98 & | 909 | dral
g UfaTdl & e TSI RIS BT G T8l §alT © | $9 UhR HavalTel
ERT 37O+ ATl ST <dl & U&T H fhar 17 o vl 2 &1 ghednT
fafer & AR ¥l 4= T gl B §9F ®U ¥ & UG R dral 7]
ST Sferd Uahid 8IaT & | S9d 1T &1 a1l g§RT ARG A 3 379 &1
B AT B BT YA fHAT T | S UHR d1e] 304 SWR RIS 7T B
YHTIE & {R (Onus of Proof) &1 d8d &= H Whd &1 © | S JHI0H
& YR (Onus of Proof) URIATAT & IUR WIFIIRT BIAT & | U Ffaral 37+
ge H fHxdl PR BT TXArdoll 9 AIRad A6 & ATIH | 3791 YHOE 6l
| (Onus of Proof) WA &R+ H A% I8 & | 59 |y H Ufaral & IW
MR YHIOTH BT HR (Onus of Proof) ®I fde x=1 # ufdard) s%wd 2
2| S99 THE &1 AR (Onus of Proof) AT dTel & SUR AEIART 8l
BIAT | 39 UPHR ATSHTI AT H&T 01 T 02 PI AIGd (Burden of Proof)
P H WHhA I8 & | 59 HRU SAY G 01 9 02 dTERTT & U H
AR B Sl 2 |

22. 319 UHRT H FART A &1 faweryor fhar S iferd & | gawor # e

A 1 TeR -
2. T I SUNIFAGER. FIT IV T STIST 397 167 BT
T B EIET H GIAGRIT &[G wlg e g
FHVarT BT SEBR) &/

23. YR H FA AN AR & g s Mverer Rl dRA |

HIfT 2| UBROT H T B IAgAN & faded g qal B T8 faveryer |
Ud ITSTRIT BIeddbR SIS IH—1955 &I €RT—188 BT IGIUT &l Ucild
BT 2| o f& e ueR -

188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part of
his holding is invaded or threatened to be invaded by his landholder
or any other person may bring a suit for the grant of a perpetual
injunction.
(2) The court may after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation does
not afford adequate relief;
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(c) where it is probable that pecuniary compensation
cannot be got for the invasion.

(d) where the injunction is necessary to prevent a
multiplicity of proceedings.

6. I TSR BIIIBRI IMATIH—1955 B URT—188 & JAATHT F W< 8
fh gRT—188 & STvIa fhll WERT RIS TR WG] JAfTHRI DI JTHERBA
¥ fHA UpR &1 FauE / Afashor a1 o &1 8/ fHar S arelr 8 $9
Refd § gum S /31T &R+ a1l fad &1 TS faNersT 9 g
fPu S @ UIggE 99U U 2| IJJoRATT BIRdHNT A fTIH—1955 BT
URI—188 D SULRI—2 ¥ TS Vs SR {6y o 8q =1 =R gRRerferat
qaTS TS B

aRReIfT foraRoy

1. |19 8 B/ drel |9Ifad 3TfashAvY / Iae /gaus | &
el JHAM B AlbeTd B Dly AMD /AUGTS (R H o
8l |
2. |9 JfasmHHAY /aus /gl 89 UGR &1 8 f6 Jeas o
3 wxuTs / @fcrgfd udie e /|gite ya™ 81 SRl B |
3. |/ 39 d2g ®I AWEHl ©f {6 3IfamAY / o / gals | 8
el AT Bl e WRUTS / &ffayfd &1 Ualil §Wa a1 8l |
4. | 519 TS IS [aTal @) Igerdl Bl b 7q AaTID B |

24. 39 UHR WK g & UH0r § GGl & @add & IR W 7 &
UehRUT H aTal BT UUH AT WIPR Bl S UL GATol RIS IR dral
BT TYHR PRAGR BN B & AR R A& P FJad TAGNT I
ol w9 J AT BT 7 | 3T ATl RIS IR Haifed R ardy &1
HIad Wi Afdarfed 2| 59 SR Jord RS § dAgad @der) gq
A Il & BT FEd -9 R Qe e dRae & ugerd deol
WE g| 39 UBR IR d&T &I WRIGRI d JUH WAl H Gl heolgal
RS TR YRETENTOT §RT STHERGd H Fae™ I {hal Sirar 8 ar
e & 9 & e Jf¥ERT B A S8Rl 9 =i Frdarfzal
D1 I IeI~ BT Ygcl FIAd & | IR 94T faarerT Sge sTRrel W)
TEETIeR & faeg s fAverst SR fhar S fAftRirg =8 2 | ifd
HIHRT RGN IARTON H YD FEERIGR BT JAd AN R FHM W@l
g Pell AMT STl & | 39 R & a1 fawoe sxa &0 g e
ATEIGR &1 fovll U fI9IY —9RT IR FHeoll &l AFT S Febdl & | 3
H SRIFd fqaeq ¥ W g & IreEnTor Uiardim & g U+l et
RIS b7 44T faferes faTeT dHrary worrs Avers Ui &R+ & DRI
TET B |

25 sy d: 39 IR HdRolldd ®I fhdl Tah fI9iy dgecieR /Age¥ie & Uel
H Bl 8P AN Hx BT AfSd MfeR 81 B 9 UHR HaRald gRT 37U
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YT AT SARG! <Al @ uel H fhar 737 U |yl 2R &1 g fafe
ERT AT 8l & | 39 UDR ATy 370+ a8 7 H "avaTel gRT 37U
YT AT SARG! <Al @ uel H fhar 737 U |yl 2R &1 g fafed
@ AJAR T AT T YT DI FHME ®Y H §b UG DR ATl A ST
Sfaa wdid 8T & | 3

3w & f

grel T SraT  dTdd SI3dhRadeh 39Tk Il
BT SIThT 2 e Bapl har oirar & b 3mereh
AT AT 890/17/0.1376 &0 HIGT IS bl
ST Uedle &cdhl UIURTell d I JI=T 227/6/0.
3237 &0 Honm WuRrelt asflar  osrdTcret A
giaarst AT 01 B & H Jictoror g yiordrer
JATAT 01 UTh hl dIAT—ada2 &3 bl SFATderL
aya e Sar & Td IaargAr gt Ear
FAR IoRA  RpIs gHd  dhidlal Bl 3BT
miYg fhar sirar & |

o &1 gy o ual ! GOR & O |

3ITST 30.03.2026 T I8 0T AR GRT el AT H FARIT SThR BKIER T
HIBR g SN b T |
(@9rg HAR HIAT RT.TH)

Heldd defdcX

ERISIE

Signature Not Verified
Digitally signettby Keghav Kumar
Meena

Date: 2026.05.0 43:32 IST
Reason: SeIfAttﬁFﬁd

Page 14 of 16



BERIERIGRCIGIR
2024 /157
oot fedie: 30.03.2026

Held®h HAde /STEUs ATHR

(o= AR —b3d FAR HIFT Ry,

qre IeAT— 2024 /157 oo fafer— 06.05.2024

1.

ok~ N =

© © N

e g seRere

ATdTord aferd WReTd HIAT Tr=Tedl Uil HaRalTel SiTfd AT el ol &7
A BieT

TgTedl Ul HavelTel

ST A Rl RS 7 e Biel dediel TSMHTerl

CEIE]

ddxellel YA JeTHIRTH

SR QAT Ul Gl

SRR e P (S I

FAR™ 93 IR

TURHAR AR |

SR AT ST TS 6T I il gl TSHer
SR JF AR ST Al

WARM Y3 RReIR™

RIIEex™ Yo RN

NERINGRCERESINE]

10. TR T3 FARM ST GOl ARl SR dadiel STl

11. gFRTH 93 WRIRM S [aeAg Fardl snavsT dedie aRsen

12. FRM g3 HI—RM

13. AR Y3 YRR ST e Faril §91asT ge dediia TSMIel

14. THRRM Y IGRM ST e AT S 67 e Biel Jgdid TSHTerl

.......... S FfrareToTr

15. SUUSIIID TeTaR TSTHICI! |
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oI dTg 3f=did gRT—88, 188
oI hIedhNI 3TfE0—1955

—Taf -

el BT STaT  dTdd SIdblIRadeh  3M19Th  IdIhIL
BT SIThT 2 wpe fBepl har oirar & b 3mereh
A AT 890/17/0.1376 &0 HIGT IS bl
ST Uedle &cdhl UIURTell d I JI=T 227/6/0.
3237 &0 Honm WwRrelt asflar  osraTcret H
giaarst AT 01 b &7 H Jistoror g yiardrer
IJAFAT 01 URP bl TIEAT-dAT &3 bl HTdelL
aya e Sar @ Ud IaagAr Sifva Ear
FAR IoA RPls GHd dhdlal Bl 3BT
miYg fhar sirar &

I8 yAi—fe@! a2 Wafd dEdider Bl UG & W | aER SR 8 |
YRTHIRTE TYAT—3TUAT T I a8 Bl |

I8 UA—fSHhT TSl fal 30.03.2026 DI AR ERT fogdls STHY SWITER Td av o
SR @7 SR Gl =T § Gl I3 |

(@9T HAR HAT RT.TH)
HEDh DHeldey

T[STATAT
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