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girard] GOIRM ¥ Iad. Rl H el BT A| &l BRAM Bl IRER
e fhar| s W gfdaral GoRM o drdl & e fear & ard
BT A9 S FEfd H GSf HRAT QI | qeazdre Ufdral YolRM §RT Sad
e H el & 8P DI °g A &P 25.01.2017 DI BHADIEl Uoildg
PRAT BY GOIRM & Uel H ghdd HRal [QAT| T Sod DD bl
R @oxd gU a9 & Saad §Hfd § Mfd &6 IR @iarn)
JAIBHRI BT GV HA g AT & g ers FNEr=r &1 srary
PR PR Bl fae fbar|
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i griHT—u3 WeR fhar ST grar darel @RS fhar o= &1 4=
ghR fdeT fhar—

o f6 I&I gRT UfaERTT & Uy ¥ fAwfed uoieg
ghAdpAMT fadied 25012017 & fdwg A= Rufda

YRITTT H ar fdoRENE ©| o BT SRS BT
AAIRR &l B & HRUT ST STl Bl dol—T—WTRST 2 |

e Il gRT URMATERTOT & Uel ¥ fwfed uoiieg ghdd-rl
fGHl® 25.01.2017 & UL URMEGRT & fdvg <r@T &)
@1 Bls [IRGE IO~ T8 AT = AR B A&l R
gfdareiTor & uel § fAwrfed uoiieg ghda-mr fedie 25.

012017 @ YA QAT BT BT DGR el 8 & HRO
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4. YHRU § IHGUAGRIE B S T U5 W 98 Al TS | SR 989
fagm srfdraaar ufaars) /weff % SR RSRe wieqr o= & geaf &7 SExa
g yfdaral &1 ffde ufhar |fdar—1908 @ 3Maw—7 FRM—11 & 3=l
grRfAT-9a WieR fhar Siex @ ardl @iRks fhar Sie &1 fdes
far | SR 989 fag™ srferaadr areY /erumedl = ureft / ufdarsy &1 Rifae
gfehar Gfedi—1908 & MMEI—7 FUH—11 & I=Hd URA-—U3 @R
AT ST &1 79 g fde fhar—

o [ IIENTIT ERT Bhdd & TGS Bl FAldl Tl &l SIThy
9N BT qral fhar T4 g1 AT B GINUT B ITYUBR
ffdet amaTer B Tl B o ST Bl B | 3T
ardl o1 grar fafr gRy afia 8l § d & B g Bl
SAMIAR HAT =IR—ITd Bl &1 2 |

5. GBNOT H UATdell Bl Jdelld fHar A1 9 989 W 7949 fhar Tar 2 |
97¢ YAl AalhT 9 H99 989 S sl © fob gdwr fRifda ufhar
Tfed—1908 & IMeI—7 fFRH—11 & W= 99 ¥ H&fod 8| Yaeor §
qal & e f9gall & uRuey # fdvelvor 9 gd fafder ufshar
Ifedr—1908 & MeI—7 FIH—11 T IR0 I UNifd g1 S fh 59

UHR i
11. Rejection of plaint.- The plaint shall be rejected in the
following cases:—
(a) where it does not disclose a cause of action;
(b) where the relief claimed is undervalued, and the plaintiff, on
being required by the court to correct the valuation within a
time to be fixed by the court, fails to do so,
(c) where the relief claimed is properly valued, but the plaint is
written upon paper insufficiently stamped, and the plaintiff, on
being required by the court to supply the requisite stamp paper
within a time to be fixed by the Court, fails to do so;
(d) where the suit appears from the statement in the plaint to be
barred by any law;
(e) where it is not filed in duplicate;
(f) where the plaintiff fails comply with the provision of Rule 9.

Provided that the time fixed by the court for the
correction of the valuation or supplying of the requisite stamp
papers shall not be extended unless the court, for reasons to be
recorded, is satisfied that the plaintiff was prevented by any
cause of an exceptional nature from correcting the valuation or
supplying the requisite stamp papers, as the case may be within
the time fixed by the court and that refusal to extend such time
would cause grave injustice to the plaintiff.

6. 39 e ¥ ALY A Sod ITATId §RT Smt. V. Bragan Nayagi vs R. R.
Jeyaprakasam Yd¥U] # fedid 01.04.2015 &1 o T fofg &y O_T

BT IEVT UNIRTH © ST fh 39 IR 88—
While filing an application under Order 7 Rule 11 of the Code
of Civil Procedure, the Court is bound to see whether the case
on hand falls within six limbs stated in the said Rule. If the suit
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is not falling under any of those categories, the plaint cannot be
rejected.

7. Tfde ufhar Gfdr—1908 & AQ¥—7 FFH—11 UG AMFIE T8 S
YITTT gINT Smt.V.Bragan Nayagi vs R.R.Jeyaprakasam U XU] # fedid 01.04.
2015 @I fA¥ M vl # 9 T 06 FURI & Iad AERY USH A
F1d BT 2 f il a1 o3 @1 9 06 MRl R WIS f5d 9 &
g 99 T g

1. 91€ U gRT 1€ 8 Pl YbCIHRU 8l fhar ST |

2. 91 U ¥ gAY & Hed DI ARdidadl H HH IO
PRAT TJAT FEIRT FHI & @R & d8d Sad Fegol
UM DI GO el DA |

3. 91 U H AN D oI I WP IUET PHRAT URT]
Sl gHy SfUd W gre UF WX A8 o e
FeiRT 9 & R & d8d Saad FeYol W &l
D DI G oI DA |

4. 91 T b AMPYA b AR WR IIE—UF B A gRI
afSie gram ST |

5. a1 Y HI 98 Fialelludl § URd 7181 fhay ST |

6. aral gRT Rufder ufban <fedr—1908 & Q-9 &
T D ITUTATT BT H fAwet B |

Object
8. Tfdet wfshar wfedr—1908 & A@T—7 FRA—11 & AP fGd=d =g
e STl BT SExv FEl UNfe ©| wdwem fufaw ufean
TAfRAT—1908 & 3MMSI—7 fTIH—11 & TG (Object) & Haegr H ~IfIH
STl SEXYT g Uie 8 | A Seaad aarad g fafae e
9519 /2019 3¥dI- Dahiben vs Arvindbhai Kalyanji Bhanusali # fedie 00.07.
2020 d1 Rfae ufeear wfzdi—1908 & 3Mce—7 FOA-11 & Ig<
(Object) & Hag ¥ g Ufduied fHar 7| s umifie WRT &
SEYT 39 UBR T
The underlying object of Order VII Rule 11 (a) is that if in a
suit, no cause of action is disclosed, or the suit is barred by
limitation under Rule 11 (d), the Court would not permit the
plaintiff to unnecessarily protract the proceedings in the suit. In

such a case, it would be necessary to put an end to the sham
litigation, so that further judicial time is not wasted.

9. gé JhR HAECT STIdd YT gNI Ir'\'ICJTTJ"I qTferehT a1 Azhar
Hussain vs Rajiv Gandhi # f&T® 25.04.1986 &I Rifder ufdrar wGfgar—1908
& QY7 FFIF—11 & IaW (Object) & Hag H g Ulauriaa fdar
2 | R grifiies 9T &1 SE0T 9 PN B—

The whole purpose of confernment of such powers is to ensure
that a litigation which is meaningless and bound to prove
abortive should not be permitted to occupy the time of the court

and exercise the mind of the respondent. The sword of Damocle
need not be kept hanging over his head unnecessarily without
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point or purpose. Even in an ordinary Civil litigation the Court
readily exercises the power to reject a plaint if it does not
disclose any cause of action. Or the power to direct
the concerned party to strike out unnecessary, scandalous,
frivolous or vexatious parts of the pleadings. Or such pleadings
which are likely to cause embarrassment or delay the fair trial
of the action or which is otherwise an abuse of the process of
law. An order directing a party to strike out a part of the
pleading would result in the termination of the case arising in
the context of the said pleading. The Courts in exercise of the
powers under the Code of Civil Procedure can also treat any
point going to the root of the matter such as one pertaining to
Jjurisdiction or maintainability as a preliminary point and can
dismiss a suit without proceeding to record evidence and hear
elaborate arguments in the context of such evidence, if the
Court is satisfied that the action would terminate in view of the
merits of the preliminary point of objection.

10. AFFIIT STgqd Tl §RT NIfdel 3TUlel 448 /2004 S91ATH Sopan

11.

Sukhdeo Sable & Ors vs Assistant Charity Commissioner H fedi® 23.01.2004 &1
o W o | fafae gfssar dftar—1008 & Acer—7 FRE—11 &
IGa (Object) & Wy H gera gfauifed fear g | e afies ]y
B IEIUT 39 DR i

The real object of Order VII Rule 11 of the Code is to keep out

of courts irresponsible law suits. Therefore, the Order X of the

Code is a tool in the hands of the Courts by resorting to which

and by searching examination of the party in case the Court is

prima facie of the view that the suit is an abuse of the process of

the court in the sense that it is a bogus and irresponsible

litigation, the jurisdiction under Order VII Rule 11 of the Code
can be exercised.

Role of the Court/Judge

sl UeR Rafde ufbar Gfiea—1908 & eMee—7 MH—11 & T&d
W/W‘éﬁ'ﬂ DI “ﬂ%ﬁb—f Role of the court/judge) & gdg H <I1l¥ie
gl IEXVT I8l YRS & | AT Seadd IR §RT S9d T
Arivandandam vs T. V. Satyapal & Another # fodid 14.10.1977 &1 T
fofg & fofde ufear dfear—1908 @ emew—7 fow—11 & T&d
ATATAY / =TT 6 9fFhT (Role of the court/judge) @ dde H G&CI
yfquifed fear 2 | f59a grifiies X7 &7 IEN0T 89 UhR g—

The learned Munsif must remember that if on a meaningful-not
formal-reading of the plaint it is manifestly vexatious, and
meritless, in the sense of not disclosing a clear right to sue, be
should exercise his power under Or. VIl v. 1 1 C.P.C. taking
care to see that the ground mentioned therein is fulfilled. And, if
clever, drafting has created the illusion of a cause of action, nip
it in the bud at the first hearing by examining the party
searchingly under Order X C.P.C. An activist Judge is the
answer to irresponsible law suits. The trial court should insist
imperatively on examining the party at the first bearing so that
bogus litigation can be shot down at the earliest stage.
The Penal Code (Ch. XI) is also resourceful enough to meet
such men, and must be triggered against them. In this case, the

learned Judge gliﬁf’] cao lt,l }I:eealKFO tWGI’I 6e Bernard Shaw
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remarked on the assassination of Mahatma Gandhi "It is
dangerous to be too good."”

12. 9991 STadd ATl g1 Nfde erdTe 448 /2004 9419 Sopan
Sukhdeo Sable & Ors vs Assistant Charity Commissioner ¥ f&=Td 23.01.
2004 BT f& T foig ¥ fafaar ufdear \fzar—1908 @& amew—7 HaH—11

& TBd AT / IR &1 a1 (Role of the court/judge) & Hde
H geer gfauifed fbar g | s urdfiie U1 &1 SEx0T 89 UdR o—

The trial Court must remember that if on a meaningful and not
formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it
should exercise the power under Order VII Rule 11 of the Code
taking care to see that the ground mentioned therein is fulfilled.
If clever drafting has created the illusion of a cause of action, it
has to be nipped in the bud at the first hearing by examining the
party searchingly under Order X of the Code.

Material to be considered

13. 341 ueR fufaa ufhar wGfedr—1908 @& aMee~7 fFRF—11 & TEd 918
T3 @ SIfABeHl & UeH (Material to be considered) @ e H 1@
STl IERVT Igi Ui & | A9 Seaaq Ry gi]1 fafder ardre
9519 /2019 39dI Dahiben vs Arvindbhai Kalyanji Bhanusali ¥ fedi® 09.07.
2020 @7 o W Aol & fifde ufthar wfear—1908 & emewr—7 fm—11
@ ded d1e UF § IIfAGUAl © UoH (Material to be considered) & Hag H
e ufauifed fear 2| fovgs aNifies IRT & IR0 39 UaR 28—

At this stage, the pleas taken by the defendant in the written
statement and application for rejection of the plaint on the
merits, would be irrelevant, and cannot be adverted to, or taken
into_consideration. The test for exercising the power under
Order VII Rule 11 is that if the averments made in the plaint are
taken in_entirety, in conjunction with the documents relied
upon, would the same result in a decree being passed.

Test
14,397 R fafaer ufshar dfedr—1908 & 3mee—7 fo9—11 & dgd dIg
U3 & WU (Test) & Hag H IS g IGI0 gl IR 3 |
AT Soaad <rareld gRT Rifder a1dte 9519 /2019 S9d19 Dahiben vs
Arvindbhai Kalyanji Bhanusali % fadi® 09.07.2020 &1 fad 7 faofg #
fafaer ufsrar dfedr—1908 & 3Mee—7 fFUH—11 & d8d a1 U & UKol
(Test) & Hdg # geerd ufdured far & | s gl IR &1 SEx
39 UBR T—
At this stage, the pleas taken by the defendant in the written
statement and application for rejection of the plaint on the
merits, would be irrelevant, and cannot be adverted to, or taken
into consideration. The test for exercising the power under
Order VII Rule 11 is that if the averments made in the plaint are

taken in_entirety, in_conjunction_with the documents relied
upon, would the same result in a decree being passed.
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Whether a plaint discloses a cause of action or not is essentially
a question of fact. But whether it does or does not must be
found out from reading the plaint itself- For the said purpose,
the averments made in the plaint in their entirety must be held
to be correct. The test is as to whether if the averments made in
the plaint are taken to be correct in their entirety, a decree
would be passed.” In Hardesh Ores (P.) Ltd. v. Hede & Co.5
the Court further held that it is not permissible to cull out a
sentence or a passage, and to read it in isolation. It is the
substance, and not merely the form, which has to be looked
into. The plaint has to be construed as it stands, without
addition or subtraction of words.

How to read and examine the plaint
15. 391 bR fHfdet Ufshar |iear—1908 & 3fee—7 Fw—11 & dgq d1q
99 @ USd UG WRIT (How to read and examine the plaint) @ &gl #
e gl SGRYT g8l URIRD & | Mg Sedad Ao gik]
Rifdet ardTet 9519 /2019 ¥-dIH Dahiben vs Arvindbhai Kalyanji Bhanusali 5
fadip 00.07.2020 &1 fad & fviy # fHfde ufshar wfddr—1908 &
qMe¥—7 911 & 918 93 & Uadd Uq URIET0 (How to read and examine
the plaint) & Hdg H geerd ufouifed foar €1 e grdfies URT @1
SE0T 39 UBR B—
If on a meaningful reading of the plaint, it is found that the suit
is manifestly vexatious and without any merit, and does not
disclose a right to sue, the court would be justified in exercising
the power under Order VII Rule 11 CPC. 12.9 The power under
Order VII Rule 11 CPC may be exercised by the Court at any
stage of the suit, either before registering the plaint, or after
issuing summons to the defendant, or before conclusion of the

trial, as held by this Court in the judgment of Saleem Bhai v.
State of Maharashtra.

A three-Judge Bench of this Court in State of Punjab v. Gurdev
Singh, 13 held that the Court must examine the plaint and
determine when the right to sue first accrued to the plaintiff,
and whether on the assumed facts, the plaint is within time. The
words “right to sue” means the right to seek relief by means of
legal proceedings. The right to sue accrues only when the cause
of action arises. The suit must be instituted when the right
asserted in the suit is infringed, or when there is a clear and
unequivocal threat to infringe such right by the defendant
against whom the suit is instituted.

16. M STadd ETAd g1 RNfdel Ul 448 /2004 I9a Sopan
Sukhdeo Sable & Ors vs Assistant Charity Commissioner # i 23.01.
2004 BT fe T ol # fafaa ufdear dfear—1908 @& amew—7 m—11
& T8d dI< U & UsH U4 IR0 (How to read and examine the plaint)
& Heg ¥ g glauied fear g s uhie IRT &1 ISR 39
JHR B

There cannot be any compartmentalization, dissection,

segregation and inversions of the language of various
paragraphs in the plaint. If such a course is adopted it would

run counter to @qgﬁém%@zwfwéwﬁéﬁon according to
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which a pleading has to be read as a whole to ascertain its true
import. It is not permissible to cull out a sentence or a passage
and to read it out of the context in isolation. Although it is the
substance and not merely the form that has to be looked into,
the pleading has to be construed as it stands without addition or
subtraction or words or change of its apparent grammatical
sense. The intention of the party concerned is to be gathered
primarily from the tenor and terms of his pleadings taken as a
whole. At the same time it should be borne in mind that no
pedantic approach should be adopted to defeat justice on hair-
splitting technicalities.

Essence
17. 99T TORE Sod < RTad gRT Rifder 3rdre 330 /2010 3-dT Ram

Kripal Das Ji Charitable Trust vs Phool Chand ¥ faqie 29.02.2012 & T T
faoi § fafaa ufear dfedi—1908 & emee—7 fa—11 & @79
(Essence) T Tt fhar B | Rrad e IRT BT SExT 39 UhR 28—

11.Before dealing with the factual scenario, the spectrum of Order
7 Rule 11 in the legal ambit needs to be noted. The legal
position in regard to Order 7 Rule 11 CPC may be summerised
as below:
(i) The relevant facts which need to-be looked into for deciding
an application under Order 7 Rule 11 are the averments made
in the plaint. The trial Court can exercise the power at any
stage of the suit-before registering the plaint or after issuing
summons to the defendant at any time before the conclusion of
the trial. For the purposes of deciding an application under
clauses (a) and (d) of Order 7 Rule 11 of the Code, the
averments in the plaint are germane; the pleas taken by the
defendant in the written statement would be wholly irrelevant at
that stage.
(i) The basic question to be decided while dealing with an
application filed under Order 7 Rule 11 of the Code is whether
a real cause of action has been set out in the plaint or
something purely illusory has been stated with a view to get out
of Order 7 Rule 11 of the Code.
(iii) The Court must remember that if on a meaningful and not
formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it
should exercise the power under Order 7 Rule 11 of the Code
taking care to see that the ground mentioned therein is fulfilled.
If clever drafting has created the illusion of a cause of action, it
has to be nipped in the bud at the first hearing by examining the
party searchingly under Order 10 of the Code.
(iv) For deciding such an application not any particular plea
has to be considered, and the whole plaint has to be read. Only
a part of the plaint cannot be rejected and if no cause of action
is disclosed, the plaint as a whole must be rejected.
(v) Rule 11 of Order 7 CPC lays down an independent remedy
made available to the defendant to challenge the
maintainability of the suit itself, irrespective of his right to
contest the same on merits. The law ostensibly does not
contemplate at any stage when the objections can be raised,
and also does not say in express terms about the filing of the
written statement. Instead, the word “shall” is used, clearly
implying thereby that it casts a duty on the court to perform its

obligations in @fgmatméa&mhw‘fﬁw is hit by any of
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the infirmities provided in the various clauses of Rule 11, even
without intervention of the defendant. Even if no objection is
taken by the defendant by filing an application under this
provision, the court itself is empowered to reject the plaint if it
finds that the case is covered within the four corners of this
provision.

(vi) It is well settled that the question of jurisdiction namely
whether a suit is exclusively triable by a revenue court or a
Civil Court can take cognizance of it has to be decided on the
allegations made in the plaint. It is also further settled that it is
the substance of the plaint and the true nature of the suit that is
to be seen to determine the question of jurisdiction. If in
substance the relief claimed is one which the revenue court
alone is entitled to give, the jurisdiction of the civil court will be
ousted even though it may require the revenue court to
incidentally determine some ancillary facts. In order to
determine the true nature of the relief claimed in a suit, the pith
and substance and not the form in which the relief may be
couched has to be considered. Each case has to be examined on
its own particular facts and no universal rule can be applicable
to every case.

18. IWRIFd A Urag= 1lde geidl & gRued H YHRU BT [deelyor
T ST SYUTETT € | HIUH UHR0T H aral & fQdld 25.01.2017 I 37U
D Dl GOIRM & UH H 8hddd B 8¢ SHADAM Uolldg HRad &
UgITq el Bl Sad &Il URJd HRA BT dlengd Sd~ ol B D
AER W {fd ufhar Afedi—1908 & Aee—7 FEH—11 & IUTH—T &
d8d dIe BRUT I~ T8l BIF & AR UR QAT TR HRA DT Urei=T
U U fhar AT g | 9l gRT 9 Hey d AW fhar war & o
el gRT dael YO Bl qrar U B S J2n 8o grred

HIYUIT BT AT BT aTal §RT S Qa1 UK B BT diasdd Sca~ 8l
@ MR TR qr<T B &A1 FA- A7 & |

19.9aueM gaRo # fufae ufeen dfear—1908 & dcer—7 fFaa—11 &
SUSH—3] & d8d dlQ SgCh D THCIH] (Cause of action) P Fag H
e g IGR0T I8l UG & | AT Iedad Al g1
Rafder ardrat 9159 /2003 STdT M/S. Kusum Ingots & Alloys Ltd vs Union Of
India And Anr % f&HT® 28042004 &1 G T fofy & Rafder ufshan
ART—1908 & 3MaY—7 FIH—11 & IUg—] & d8d dle vdd
YHSIhIU (Cause of action) & dAdyg H FESINN gfoofea fear g1 s
UiRTS ORT BT SERT 39 UHR T

Cause of Action:

Cause of action implies a right to sue. The material facts which
are imperative for the suitor to allege and prove constitutes the
cause of action. Cause of action is not defined in any statute. It
has, however, been judicially interpreted inter alia to mean that
every fact which would be necessary for the plaintiff to prove, if
traversed, in order to support his right to the judgment of the
Court. Negatively put, it would mean that everything which, if
not proved, gives the defendant an immediate right to judgment,
would be part of cause of action. Its importance is beyond any

doubt. For every action, there hgs to be a cause,of action, if not,
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the plaint or the writ petition, as the case may be, shall be
rejected summarily.

20. AFHII STadd ST gRT Nfdd o1l 9159 /2003 S9aTH Swamy
Atmananda & Ors vs Sri Ramakrishna Tapovanam & Ors # fedid 13.04.2005 BT
R W Mol d e ufshar dfgar—1908 & efqer—7 FaA—11 @
SUGRI—3] & d8d die edd B YHCIHRT (Cause of action) & Feg H
e ufauifed fear 21 fgs uifies IRT & SER0T 39 UaR 28—

In Stroud's Judicial Dictionary a cause of action is stated to be
the entire set of facts that give rise to an enforceable claim; the
phrase comprises every fact which, if traversed, the plaintiff
must prove in order to obtain judgment.

A cause of action, thus, means every fact, which, if traversed, it
would be necessary for the plaintiff to prove in order to support
his right to a judgment of the Court. In other words, it is a
bundle of facts which taken with the law applicable to them
oives the plaintiff a right to relief against the defendant. It must
include some act done by the defendant since in the absence of
such _an act no cause of action can possibly accrue. It is not
limited to the actual infringement of the right sued on but
includes all the material facts on which it is founded.

21. 99T HaTd ST STd gIRT 9419 M/S. Narasu'S Coffee Company vs

R. P. Sarathy ® fedi® 17.04.2014 &1 fo T vy § Rufas ufssar
ART—1908 & IM—7 FFH—11 & JUGE—3 & dgd dIq odd &
UHCIHRUT (Cause of action) & ey # gera ufaurfed fear 21 e
UTRAfTd ORT BT SEROT 39 PR T

It is a settled proposition of law that to reject the plaint under

Order 7 Rule 11 (a) of the Code, the petitioner / defendant

should establish that there is no legally sustainable cause of

action, to seek the relief as prayed for in the plaint. Similarly, as

per Rule 11 (d) of Order 7 of the Code, if the suit is barred by

any statute or if it is an abuse of process of Court, it could be

ordered. In order to establish that there is no cause of action and

seek an order to reject the plaint, the defendant is not entitled to

rely on his written statement. The applicant / defendant has to

establish the fact that there is no cause of action, only based on

the averments of the plaint and the admission made by the

plaintiff, on the factual aspect.

22 HFFIRI Soadd Ty g1 afder ordier 448 /2004 SHATH  Sopan
Sukhdeo Sable & Ors vs Assistant Charity Commissioner ¥ fadie 23.01.2004 &I
e W foilg # o ufhar dfedr—1908 & emew—7 fFaA—11 @
SUSH—31 & d8d dlg eqd®d D TBHCIHIT (Cause of action) P Heg H
gerd ufaurfed frar 21 e aifiis IRT &1 SE-0T 39 TR 28—

The trial Court must remember that if on a meaningful and
not formal reading of the plaint it is manifestly vexatious and
meritless in the sense of not disclosing a clear right to sue, it
should exercise the power under Order VII Rule 11 of the
Code taking care to see that the ground mentioned therein is
fulfilled. If clever drafting has created the illusion of a cause
of action, it has to be nipped in the bud at the first hearing by

examining the ]glfgﬁ@tdpgmgtﬁ\i/érpﬁleﬁof the Code.
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The plea clearly overlooks the basic distinction between
statements of the facts disclosing cause of action and the
reliefs sought for. The reliefs claimed do not constitute the
cause of action. On the contrary, they constitute the
entitlement, if any, on the basis of pleaded facts. As indicated
above, Order VI Rule 2 requires that pleadings shall contain
and contain only a statement in a concise form of the material
facts on which the party pleading relies for his claim. If the
plea of Mr. Savant, learned counsel for the respondent-trust is
accepted the distinction between the statement of material
facts and the reliance on them for the claim shall be
obliterated. What is required in law is not the piecemeal
reading of the plaint but in its entirety. Whether the reliefs
would be granted on the pleaded facts and the evidence
adduced is totally different from the relief claimed. All the
reliefs claimed may not be allowed to a party on the pleadings
and the evidence adduced. Whether part of the relief cannot
be granted by the Civil Court is a different matter from saying
that because of a combined claim of reliefs the jurisdiction is
ousted or no cause of action is disclosed. Considering the
reliefs claimed vis-a- vis the pleadings would not mean
compartmentalization or segregation, in that sense.

23. {FHII 9aT S7d 1A gINT 3dI- Electronic Machine Tools Limited vs
Power Engineers § fdidp 14.02.2011 &1 o I favia & fafaa ufshar
ART—1908 & IM—7 MFH—11 & JUTI—3 & ded dI& odd @
JhHSIhRUT (Cause of action) & HeYg H G gfqurfed fear 81 raa
YA ORT BT SEN0T o UPN g

16. It is an admitted fact that the averments in the plaint are
sufficient to prove that where the cause of action is mentioned
and averred in the plaint, there is no need to decide as to
whether the cause of action averred in the plaint is true and
correct.

24. A STadd ATy gRT Rafdet erdiel 5665 /2002 AT Liverpool &
London S.P. & | Asson. ... vs M.V. Sea Success | & Anr ff ﬁ_*ITEF 20.11.2003 Eﬁ ﬁ'ﬁ
T ol § Rfae uferar dfedr—1908 & AMee—7 FRIH—11 & SUT—3T
@ T80 dIG Bgd b UPHCIBRU (Cause of action) b Hag H G
yfquifed fear 2 | f599a grifiie ORT &7 IEN0T 89 UhR g—

REJECTION OF PLAINT:

Whether a plaint discloses a cause of action or not is essentially
a question of fact. But whether it does or does not must be
found out from reading the plaint itself. For the said purpose
the averments made in the plaint in their entirety must be held
to be correct. The test is as to whether if the averments made in
the plaint are taken to be correct in its entirety, a decree would
be passed.

CAUSE OF ACTION:

A cause of action is a bundle of facts which are required to be

pleaded and p%@@_@%@@@%ﬁfﬂ@ﬂg relief claimed
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in the suit. For the aforementioned purpose, the material facts
are required to be stated but not the evidence except in certain
cases where the pleading relies on any misrepresentation,
fraud, breach of trust, wilful default, or undue influence.

25 HFAR ITddH TITTd §RT SHdE LT.C. Limited vs The Debts Recovery
Appellate § fasTd  19.12.1997 &I @ W iy § fufow wfan
AET—1908 & 3MaT—7 MIH—11 & IJUg—] & d8d dle sdd
UHEIHRUT (Cause of action) & Geg H G gfoaifed fear g1 s
IrAfTd URT BT SERUT 59 UhR Bi—

Question is whether a real cause of action has been set out in
the plaint or something purely illusory has been stated with a
view to get out of Order 7 Rule 11 C.P.C. Clever drafting
creating illusions of cause of action are not permitted in law
and a clear right to sue should be shown in the plaint.

26. A ITIdH IR—TAd §RT S Vijay Pratap Singh vs Dukh Haran Nath

Singh And Another § faid 19.01.1962 &1 o I favfg & fufaa ufhan
ART—1908 & IM—7 FFH—11 & IUGE—3 & Ted dI& odd &
YhSIhUl (Cause of action) & a9 H G gfoarfed fear g1 s
YA ORT BT SEX0T 0 UPR B—

The court has not to see whether the claim made by the

petitioner is likely to succeed. it has merely to satisfy itself that
the allegations made in the petition, if accepted as true, would
entitle the petitioner to the relief he claims. If accepting those
allegations as true no case is made out for granting relief no
cause of action would be shown and the petition must be
rejected. But in ascertaining whether the petition shows a cause
of action the court does not enter upon a trial of the issues
affecting the merits of the claim made by the petitioner. It
cannot take into consideration the defences which the defendant
may raise upon the merits; nor is the court competent to make
an elaborate enquiry into doubtful or complicated questions of
law or fact. If the allegations in the petition, prima facie, show
a cause of action, the court cannot embark upon an enquiry
whether the allegations are true in fact, or whether the
petitioner will succeed in the claims made by him. By the
Statute, the jurisdiction of the Court is restricted to ascertaining
whether on the allegations a cause of action is shown: the
Jjurisdiction does not extend to trial of issues which must fairly
be left for decision at the hearing of the suit.

27. AT HET ST SRl §RT SHATE V. K. John vs W. S. Seetharam H
feqiew 18122008 &1 & ™ favim # fafoa ufar dfear—1908 &
AMee—7 FRA—11 & IUGH—3 & T8 918 ogd d THTIHY (Cause of
action) & Hag ¥ g glaUIied fHar g | s Ui IRT &1 IGO0

9 UBR o—
32. It is trite law which has already been settled in catena of
decisions including the above referred citations, an application
under Order 7 Rule 11(d) can be filed if the allegations in the
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plaint appeared to be barred by any law and for this purpose,
the averments made in the plaint alone are relevant and the
Court would not be entitled to consider the entire defence at
this stage. In so far as Order 7 Rule 11(a) of CPC is concerned,
when no cause of action is disclosed, the Courts will not
unnecessarily protract the hearing of the suit.

28. A AaN S@d ITTd §RT S9d9 P .Chidambaram vs R. . Raja

Kannappan § f&9i 07062012 &7 @ @ faoim & fafaa ufshan
ART—1908 & 3MY—7 MIH—11 & IUGE—] & ded dI& odd
UHCIHRYT (Cause of action) & e H gera ufaurfed fkam 2 | %m‘c%
YA ORT BT SEN0T o9 UhRN g

Normally, a plaint can be rejected only if there is absolutely no
cause of action and the same cannot be rejected if there is a
lack of cause of action.

29. A HaT 3 <. gRT S99 M. Chinnaiyah vs Naina Mohammed

¥ fedied 30072012 &7 o ¥ favly & Rifos ufshar dfear—1908 &
AQe—7 FRIE—11 & IUGH—31 & T8 I8 8gd b DI (Cause of

action) @ HY H grer= ufoured fhar 2 |

39 UHR g—

The Trial Court can reject a plaint, only when it is found that
any of the conditions under Rule 11 of Order 7 of CPC exists.
The Trial Court has gone into the merits of the case and
rejected the plaint on the ground that the averments stated in
the plaint have not been substantiated by documentary
evidence, which is clearly a matter of trial. The Trial Court can
ascertain as to whether the plaint discloses cause of action or
not, but cannot ascertain as to whether the plaintiff would be
entitled to get the relief prayed for in the facts and
circumstances disclosed in the plaint.

9 TG URT BT SgRuT

30. 9. HGTH STd I g1 SHdIF Central Government Employees vs
Consolidated Civil Construction Ltd § f&Td 24.01.2012 &7 o T foig o
fafaer ufshar wfedr—1908 & 3MeI—7 FOH—11 & & SUTH—I] & dgd
e TP B THTIHRYT (Cause of action) & Hag H g Ufarad o
g | faa urifires IRT &7 SER0T 39 UBR T

149.

150.

In D. Ramachandran v. R.V. Janakiraman64 it has been held
that the court cannot dissect the pleading into several parts and
consider whether each one of them discloses a cause of action.

In ascertaining whether the plaint shows a cause of action, the
court is not required to make an elaborate enquiry into doubtful
or complicated questions of law or fact. By the statute the
Jurisdiction of the court is restricted to ascertaining whether on
the allegations a cause of action is shown. In Vijai Pratap
Singh v. Dukh Haran Nath Singh67 this Court held: (AIR pp.
943-44, para 9) By the express terms of Rule 5 clause (d), the
court is concerned to ascertain whether the allegations made in
the petition show a cause of action. The court has not to see
whether the claim made by the petitioner is likely to succeed: it
has merely to satisfy itself that the allegations made in the
petition, if accepted as true, would entitle the petitioner to the
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relief he claims. If accepting those allegations as true no case is
made out for granting relief no cause of action would be shown
and the petition must be rejected. But in ascertaining whether
the petition shows a cause of action the court does not enter
upon a trial of the issues affecting the merits of the claim made
by the petitioner. It cannot take into consideration the defences
which the defendant may raise upon the merits; nor is the court
competent to make an elaborate enquiry into doubtful or
complicated questions of law or fact. If the allegations in the
petition, prima facie, show a cause of action, the court cannot
embark upon an enquiry whether the allegations are true in
fact, or whether the petitioner will succeed in the claims made
by him.

151. So long as the claim discloses some cause of action or raises
some questions fit to be decided by a judge, the mere fact that
the case is weak and not likely to succeed is no ground for
striking it out. The purported failure of the pleadings to disclose
a cause of action is distinct from the absence of full particulars.
(See Mohan Rawale63.)

152. The reason for the aforementioned conclusion is that if a legal
question is raised by the defendant in the written statement, it
does not mean that the same has to be decided only by way of
an application under Order 7 Rule 11 of the Code of Civil
Procedure which may amount to prejudging the matter.

153. Thus, in terms of law laid down by the Hon'ble Supreme Court,
the cause of action is a bundle of facts, which is required to be
pleaded and proved for the purposes of obtaining the relief
sought for and the Court would be empowered to reject the
plaint on the failure of the plaintiff to disclose a cause of action,
but the same would not mean that the averments made in the
plaint or the document, which have to be relied on, although
discloses a cause of action, plaint could be rejected on the
ground that it is not sufficient to prove the fact. Further, the
Hon'ble Supreme Court also cautioned that the Court cannot
dissect the pleadings into several parts and the Court should
not embark upon an elaborate enquiry into doubtful or
complicated questions of law or facts. Thus the test would be as
long as the claim discloses, some cause of action or if it raises
some. questions, which is fit to be decided, even if the facts of
the case reveals that the plaintiff may not succeed, is not a
ground to strike down the plaint.

31. 999 AGTI S T §RT SHdIF Urooj Ahmed vs Preethi Kitchen
Appliances ® fedi®d 25002013 &1 o ™ i & Rufaa wfssar
ART—1908 & AQT—7 FRAA—11 & & IUGH—A & dgd dIg odd
THCIHRUT (Cause of action) & Hag H gerd ufaufed fHar g1 e
TG ONT BT €T 59 UPN g

S5(a)(ii). A cause of action would constitute bundle of facts. It
implies a right to sue. There is difference between a non
disclosure of cause of action and a defective cause of action.
There is no difficulty in appreciating the position of law that an
application under Order VII Rule 11 of C.P.C., would govern a
case of non disclosure of a cause of action. However, it does
not govern a defective cause of action. A question as to whether
a plaint discloses a cause of action is a question of fact which

has to be govegfé ﬁéﬂzﬁ-éawdt‘, %ﬁfﬂi@ﬁmade therein in
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entirety. The Court has to take the averments as true and then
apply its mind as to whether a plaint discloses a cause of action
or not. Applying the abovesaid principles of law, we are of the
view that the averments made in the plaint in the case on hand
are sufficient enough to disclose a cause of action. The
Honourable Apex Court in Kusum Ingots & Alloys Ltd., v.
Union of India and another (2004) 6 Supreme Court Cases,
254) has held as follows:

"6.Cause of action implies a right to sue. The material facts
which are imperative for the suitor to allege and prove
constitutes the cause of action. Cause of action is not defined in
any statute. It has, however, been judicially interpreted inter
alia to mean that every fact which would be necessary for the
plaintiff to prove, if traversed, in order to support his right to
the judgment of the Court. Negatively put, it would mean that
everything which, if not proved, gives the defendant an
immediate right to judgment, would be part of cause of action.
Its importance is beyond any doubt. For every action, there has
to be a cause of action, if not, the plaint or the writ petition, as
the case may be, shall be rejected summarily.

32. 7MY Hal ST raTedd §RI-S9dE  Instituto Hispania vs Mrs.Vinolia
Lobo H f&TT® 04.08.2009 I f&3 ma fofg # fufaer ufsear wfgar—1908
@ AeT—7 FRIH—11 & SUGY—3] & ded I8 8P d YPHSIBRUl (Cause
of action) & HeT H Fr Ufouied fHar g1 e urdfies =1 &

SE 39 UHR T—

151. In ascertaining whether the plaint shows a cause of action, the
court is not required to make an elaborate enquiry into doubtful
or complicated questions of law or fact. By the statute the
Jjurisdiction of the court is restricted to ascertaining whether on
the allegations a cause of action is shown. In Vijai Pratap
Singh v. Dukh Haran Nath Singh this Court held: (AIR pp.943-
44, para 9). By the express terms of Rule 5 clause (d), the court
is concerned to ascertain whether the allegations made in the
petition show a cause of action. The court has not to see
whether the claim made by the petitioner is likely to succeed.: it
has merely to satisfy itself that the allegations made in the
petition, if accepted as true, would entitle the petitioner to the
relief he claims. If accepting those allegations as true no case is
made out for granting relief no cause of action would be shown
and the petition must be rejected. But in ascertaining whether
the petition shows a cause of action the court does not enter
upon a trial of the issues affecting the merits of the claim made
by the petitioner. It cannot take into consideration the defences
which the defendant may raise upon the merits; nor is the court
competent to make an elaborate enquiry into doubtful or
complicated questions of law or fact. If the allegations in the
petition, prima facie, show a cause of action, the court cannot
embark upon an enquiry whether the allegations are true in
fact, or whether the petitioner will succeed in the claims made
by him.

152. So long as the claim discloses some cause of action or raises
some questions fit to be decided by a judge, the mere fact that
the case is weak and not likely to succeed is no ground for
striking it out. The purported failure of the pleadings to disclose
a cause of action js distinct from the absen%e eof ull particulars.
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fafder ufshar Afzar—1908 & Mew—7 FH—11 & IUGH—T & dgd <rdl
T Ieegd Aol 8F & g W SWIad e gl & Ifaaidd | I8
frgia ufauifed f6y ™ € & arq v # a1t grT 5y T ifdaeql o
ARAHT U89 @ U dlq 95 H Q@] oI @ JAUGR b dgd W
qreeged Scd~ BT AMSY | R ardl §RT dle U3 H ardl gRT by T
Tl B ARG Uod & 9ganq alq U | Q@ M B IARHR b
qEd W qeedd I~ T8l BIdHR JAMR daedd Sd H-1 T dIa
U & IfWaal b qRIG | G BT S Ui 81 ar 918 bl W
qreegd UR SR Tl AT S Fahall © |

JHRUT H dIeus & AgaHl & IRd: Jdaldd W ST 8T & fb arel
gRT 399 a1eus & AfAaeql § WieR fhar g f& ardl grr faqid 25.01.
2017 &1 SIRY USdg EHADGAT MU &b & JoIRM & U H ghdd
R foar T T 399 Ui BT ® b S 9l gRT W@ fedid 25.01.
2017 &I SIRY USildg shadbAMl U &b BT JoIRM & U H ghdd
Fx fear mar g1 A S deed® WX Al Bl J@T A BT ANER
AT B ST © | 3fied Sad a1k Bl oM &l aleegd S 8l gl
21 S IMUR TR drdl Bl Sad Wden) RSN & Faa § qrar o 6l
MR Td qIeedd ScU~ BT W el 8lal 2| $9 UHR TH0T ¥ ardl
HI AT AT BT FABR el B g A& DI IA] A TG Dls dasdd
ST~ T8l 8 P IMUR WX arar Rifae ufshar wfedr—1908 & smmew—7
FIH—11 @ 98 YRl didedd Sd Al g4 a4l & Jaeia ueila
BT B Saad <rar fufdd ufhar wiear—1908 & amew—7 ffw—11 &
ded WIRY By SI9 &1 o & fAd Uaid 819 & AR IR TR
forar s Sfa g 81T 2 |

35. 39 A1 Bl UHoT # fde ufshar wigdi—1908 & 3mev—7 Fa—11 &

IUGH—S] & ded dIe I NG—G[Shel ¥ Faod Al grr afsia gdrn
TIT B | N AT H (Barred by Law) @ dY H =A% STl SEROT TSI
UTAfTS 2 |

Barred by Law

36. 9aYH UG Hed STd ATl N1 S9di M.Nelson Babu vs

K.Kamalesh Babu ¥ T3 15.09.2009 &I a7 W fvig o Rufder ufshar
ART—1908 @ SMeT—7 FF—11 ART—7 FRA—11 & STTH—SI &
aed fafr g1 I (Barred by Law) & Wder ® grera ufauifed o 2 |
ST gl IRT &1 IEIT 39 TSR o

11. Order 7 Rule 11(d) has limited application. For its

applicability, it must be shown that the present suit is barred

under law. Such a conclusion must be drawn from the

averments made in the plaint. What would be the relevant for

invoking Order 7 Rule 11(d) of CPC are the averments made in

the plaint and for that purpose, there cannot be any addition or

subtraction. For the purpose of invoking the said provision, no
amount of evidence can be looked into.
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37.AFHR HAGT ST AT §RT 9 Dega Jayalakshmi & Others V.

Kapoor Enterprises # fadi® 26.08.2009 @1 fa T vty # Rifaer ufshar
Jfedr—1908 & SMQe—7 fFRF—11 & SUSI-SI & ded (9 gRT afdfa
(Barred by Law) @ Hae H gerd gfauifed fean | s gmfie t=r
BT IENU 89 UbR Bi—

The language of Order VII Rule 11 CPC is quite clear and
unambiguous. The plaint can be rejected on the ground of
limitation only where the suit appears from the statement in the
plaint to be barred by any law. Law within the meaning of
clause (d) of Order VII Rule 11 must include the law of
limitation as well.

38. A ITaaq AT gRT Rifdel 31Ul 3460 /2000 S9dT Popat and
Kotecha Property Vs. State Bank of India Staff Association # faTi® 29.08.2005
® A W vl A afde ufshar dfzdar—1908 @ sfew—7 MaA—11 &
SUTR—S] & ded [dfe gRT afoid (Barred by Law) & Ay H G T
gfeurfed fear 21 fTae uifiie O0RT 6T Sexv 39 U6R &—

Clause (d) of Order VII Rule 7 speaks of suit, as appears from
the statement in the plaint to be barred by any law. Disputed
questions cannot be decided at the time of considering an
application filed under Order VII Rule 11 CPC. Clause (d) of
Rule 11 of Order VII applies in those cases only where the
statement made by the plaintiff in the plaint, without any doubt
or dispute shows that the suit is barred by any law in force.

39. AMAI. Ha Sod e §RI 39419 Balachandra Builders Vs. Anis and
others § feAi® 01.03.2017 &1 fod ¥ fAvly & Rifaar ufsrar wfzdr—1908
@ Q-7 -1 & Sudu—sl & de8d fafy gRr afSid (Barred by
Law) & &g ® g gfurfed fear 2| frae uifie i1 &1 SR
39 UPR g—

24. Yet another contention of the learned counsel for the
applicant/original Oth defendant is that the suit has to be
rejected on the ground of limitation. According to the learned
counsel though plea of limitation is generally mixed question of
law and facts, when the suit itself is filed beyond the period of
limitation, as specifically provided, the suit should be rejected
under Order 7 Rule 11 (d), 7 and 8 CPC. In support of his
contention, the learned counsel relied on the judgment reported
in wherein the Hon'ble Apex Court in paragraph No.25 and 41
held as follows:

"25.The language of Order 7, Rule 11, C.P.C. is quite clear and
unambiguous. The plaint can be rejected on the ground of
limitation only where the Suit appears from the statement in the
Plaint to be barred by any law. Mr.Nariman did not dispute that
"law" within the meaning of clause (d) of Order 7, Rule 11 must
include the law of limitation as well. It is well settled what
whether a Plaint discloses a cause of action is essentially a
question of fact, but whether it does or does not must be found
out from reading the Plaint itself. For the said purpose the
averments made in the plaint in their entirety must be held to be
correct. The test is whether the averments made in the Plaint, if

taken to be corgrgﬁaltﬂfénmﬁft_véﬁffédould be passed.
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The averments made in the Plaint as a whole have to be seen to
find out whether clause (d) of Rule 11 of Order 7 is applicable.
1t is not permissible to cull out a sentence or a passage and to
read it out of the context in isolation. Although it is the
substance and not merely the form that has to be looked into,
the pleading has to be construed as it stands without addition or
subtraction of words or change of its apparent grammatical
sense. As observed earlier, the language of clause (d) is quite
clear but if any authority is required, one may usefully refer to
the judgments of this court in Liverpool & London S.P. & [
Assn. Ltd. v. M.V. Sea Success Iand Popat and Kotecha

Property v. state Bank of India Staff Assn.

40. 99T 96T ST <ITITAY gINT 39dT19 Kasthuri and others Vs. Baskaran and

another 9 T&TTe 22.08.2003 &1 o T fAoig # fufder ufhan Afgar—1908
D AMCY—7 FIA—11 & & SYg—S!I & d8d Ay gRT afSid (Barred by
Law) & Gdg H geer< gfauiad far €| e grdfiie U1 &1 SExro
9 UBR T—

19. 1t is settled law as held by various Courts that where on the

face of the plaint, a suit appears to be barred by any law, the

Court shall dismiss the suit. But where it does not so appear,

but requires further consideration or, in other words, if there be

any doubt or if the Court is not sure and certain that the suit is

barred by some law, the Court cannot reject the plaint under

Clause (d) of Order 7 Rule 11 of C.P.C.

20. In this context, it would be relevant to quote the observation

made by the Bombay High Court in A.1.R.1999 Bombay 161

(supra), with which [ entirely agree. The observation is as
follows:

"It is settled law that the plaint can be rejected as disclosing no
cause of action if the Court finds that it is plain and obvious
that the case put forward is unarguable. The phrase "does not
disclose a cause of action" has to be very narrowly co ued.
Rejection of the plaint at the threshold entails very serious
consequences for the plaintiff. This power has, therefore, to be
used in exceptional circumstances. The Court has to be
absolutely sure that on a meaningful reading of the plaint it
does not make out any case. The plaint can only be rejected
where it does not disclose a cause of action or where the suit
appears from the statements made in the plaint to be barred by
any provision of the law. While exercising the power of
rejecting the plaint, the Court has to act with utmost caution.
This power ought to be used only when the Court is absolutely
sure that the plaintiff does not have an arguable case at all. The
exercise of this power though arising in civil procedure, can be
said to belong to the realm of criminal jurisprudence and any
benefit of the doubt must go to the plaintiff, whose plaint is to
be branded as an abuse of the process of the Court. This
Jjurisdiction ought to be very sparingly exercised and only in
very exceptional cases. The exercise of this power would not be
Jjustified merely because the story told in the pleadings was
highly improbable or which may be difficult to believe.”

4. 99T STadd OR-Tdd gRT RfdeT 31Ul 4766 /2001 39T Ramesh B.

Desai and Others Vs. Bipi§ Vadilal Melﬁ Others, # fadi® 11.07.2006 &I
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fy o favim 4 fufda ufsar dfear—1908 & meer—7 Fow—11 &
IUGH—S] & dgd [ §RT Ifoid (Barred by Law) & Hdg H g
yfquifed fear 2 | f599a grifiies X1 &7 IEN0T 89 UhR 23—

The plaint without addition or subtraction must show that it is
barred by any law to attract application of Order 7 Rule 11
CPC. The principle is, therefore, well settled that in order to
examine whether the plaint is barred by any law, as
contemplated by sub-rule (d) of Order VII Rule 11 CPC, the
averments made in the plaint alone have to be seen and they
have to be assumed to be correct. It is not permissible to look
into the pleas raised in the written statement or to any piece of
evidence.

42 99T HaEN Sd ST §RI S9dE Chandra Vs, Reddappa Reddy H

feTid 10062011 & A T ol # fafda ufbar dfgar—1908 @&
AMee—7 -1 & SUTH—SI & T8d fafy §RT afsia (Barred by Law)
o Gdy H gera gfaufed fhar €1 f5e yrifie 07T 61 SER0T 39
UhR T—

When a part of the relief sought for in the plaint is within time

and even if another part of the relief sought for in the plaint is

barred by limitation, a plaint cannot be rejection in part. A

plaint cannot be rejected in part is a well settled proposition of

law. Therefore, the trial court is right in rejecting the

application. Further, it has to be pointed out that it is also well

settled that the question of limitation is a mixed question of law

and fact and therefore that has to be decided only on the basis

of the evidence adduced in the trial and therefore the trial court

is right in rejecting the application.

43. 9FA Soadd T g1 Nfde il 2517 /2007 SHAE Hardesh

Ores Pvt. Ltd vs M/S. Hede And Company ¥ fedie 15.05.2007 @ fod T
ot # Rfdet ufshar |iear—1908 & see—7 FRA—11 & SUTH—I] &
aed fafy g1 afSta (Barred by Law) @& e # g ufauifed e 2 |
ST gl IRT &1 IER0T 59 UHR o

21. The language of Order VII Rule 11 CPC is quite clear and

unambiguous. The plaint can be rejected on the ground of

limitation only where the suit appears from the statement in the

plaint to be barred by any law. Mr. Nariman did not dispute

that "law" within the meaning of clause (d) of Order VII Rule

11 must include the law of limitation as well. It is well settled

that whether a plaint discloses a cause of action is essentially a

question of fact, but whether it does or does not must be found

out from reading the plaint itself. For the said purpose the

averments made in the plaint in their entirety must be held to be

correct. The test is whether the averments made in the plaint if

taken to be correct in their entirety a decree would be passed.

The averments made in the plaint as a whole have to be seen to

find out whether clause (d) of Rule 11 of Order VII is

applicable. It is not permissible to cull out a sentence or a

passage and to read it out of the context in isolation. Although

it is the substance and not merely the form that has to be looked

into, the pleading has to be construed as it stands without

addition or subtraction of words or change of its apparent

grammatical segs\@ ﬁ%ﬁfleévﬁl Eﬁijl(?reﬂ‘ﬁ écaguage of clause
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(d) is quite clear but if any authority is required, one may
usefully refer to the judgments of this court in Liverpool &
London S.P. & I Association Ltd. Vs. M.V. Sea Success I and
another : (2004) 9 SCC 512 and Popat and Kotecha Property
Vs. State Bank of India Staff Association : (2005) 7 SCC 510.

44. YR H a5 & fIeelvor A qd usiiad Sasl & YRBRU d 3RA |
I B AT IR ATed g RIfde ey & SSfEeR Bl odm
fafr @1 Rerf &1 T amaeas 2|

Void : Voidable
45.39 I H AR RIS gRT Ufauiied /e <Iiidd gefdl & gRI
AP R Heal¥d! Fufd H U 2R & a9 & Usilgd SIdal
® Y T LI B HhouT /I[ALRT &) ARAT B TS B | 39
Gl H BB Heayul U¥h GEIAl §RT DI g [Ida= BT I
YHO H YRGB 39 Geg H AMAG Swad e gRT Rifad
TSl AT 598 /2005 §SAT Baljinder Singh vs Rattan Singh % f&T& 05.
082008 @I faa W Moy H T 9 FLISRUI  BH DI
GhouAT /IURIT & G & fadd=em &1 g e ymifie &7 o1
IE 9 UdR B
24. In Sadasivam v. K. Doraisamy (AIR 1996 SC 1724) it
was found that when the father has executed sale deed in

favour of a near relative and the intention to repay debt or
legal necessity has not been proved as a sham transaction.

25. In Words and Phrases by Justice R.P. Sethi the
expression ‘void'and 'voidable' read as under:

"Void- Black's Law Dictionary gives the meaning of the
word "void" as having different nuances in different
connotations. One of them is of course "null or having no
legal force or binding effect”". And the other is "unable in
law, to support the purpose for which it was intended".
After referring to the nuances between void and voidable
the lexicographer pointed out the following: "The word
void' in its strictest sense, means that which has no force
and effect, is without legal efficacy, is incapable of being
enforced by law, or has no legal or binding force, but
frequently the word is used and construed as having the
more liberal meaning of ‘voidable'. The word “void' is
used in statute in the sense of utterly void so as to be
incapable of ratification, and also in the sense of voidable
and resort must be had to the rules of construction in
many cases to determine in which sense the legislature
intended to use it. An act or contract neither wrong in
itself nor against public policy, which has been declared
void by statute for the protection or benefit of a certain
party, or class of parties, is voidable only". (Pankan
Mehra and Anr. v. State of Maharashtra and Ors. (2000
(2) SCC 756).
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Per Fazal Ali, J- The meaning of the word "void" is stated
in Black's Law Dictionary (3rd Edn.) to be as follows:

"Null and void; ineffectual;

nugatory, having no legal force or binding effect; unable
in law to support the purpose for which it was intended;
nugatory and ineffectual so that nothing can cure it; not
valid". Keshavan Madhava Menon v. State of Bombay
(1951 SCR 228).

The expression "void" has several facets. One type of void
acts, transactions, decrees are those which are wholly
without jurisdiction, ab initio void and for avoiding the
same no declaration is necessary, law does not take any
notice of the same and it can be disregarded in collateral
proceeding — or  otherwise.  Judicial — Review  of
Administration Action, 5th Edn., para 5-044 (See also
Judicial Remedies in Public Law at page 131;
Dhurandhar Prasad Singh v. Jai Prakash University and
Ors. (2001 (6) SCC 534) The other type of void act, e.g.
may be transaction against a minor without being
represented by a next friend. Such a transaction is a good
transaction against the whole world. So far as the minor is
concerned, if he decides to avoid the same and succeeds in
avoiding it by taking recourse to appropriate preceding
the transaction becomes void from the very beginning.
Another type of void act may be one, which is not a nullity,
but for avoiding the same, a declaration has to be made.
(See Government of Orissa v Ashok Transport Agency and
Ors (2002 (9) SCC 28) The meaning to be given to the
word "void" in Article 13 of the Constitution is no longer
res integra, for the matter stands concluded by the
majority decision of the Court in Keshavan Madhava
Menon v. The State of Bombay (1951) SCR 228. We have
to apply the ratio decidendi in that case to the facts of the
present case. The impugned Act was a existing law at the
time when the Constitution came into force. That existing
law imposed on the exercise of the right guaranteed in the
citizens of the India by Article 19(1)(g) restrictions which
could not be justified as reasonable under clause (6) as it
then stood and consequently under Article 13 (1) that
existing Law became void "to the extent of such
inconsistency”. As explained in Keshavan Madhava
Menon's case (supra) the Law became void in toto or for
all purposes or for all times or for all persons but only "to
the extent of such inconsistency", that is to say, to the
extent it became inconsistent with the provisions of Part
111 which conferred the fundamental rights on the citizens.
It did not become void independently of the existence of
the rights guaranteed by Part Ill. (See Bhikaji Narain
Dhakras and Ors. v. The State of Madhya Pradesh and
Anr. (1955 (2) SCR 589).
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The word "void" has a relative rather than an absolute
meaning. It only conveys the idea that the order is invalid
or illegal. In Halsbury's Laws of England, 4th Edn. (Re-
issue) Vol. 1(1) in para 26, p.31 it is stated thus: "If an act
of decision, or an order or other instrument is invalid, it
should, in principle, be null and void for all purposes, and
it has been said that there are no degrees of nullity. Even
though such an act is wrong and lacking in jurisdiction,
however, it subsists and remains fully effective unless and
until it is set aside by a court of competent jurisdiction.
Until its validity is challenged, its legality is preserved".
(See State of Kerala v.

M.K. Kunhikannan Nambiar Manjeri Manikoth, Naduvil
(dead) and ors. (1996 (1) SCC 435).

"Voidable act" is that which is a good act unless avoided,
e.g. if 'a suit is filed for a declaration that a document is
fraudulent, it is voidable as the apparent state of affairs is
the real state of affairs and a party who alleges otherwise
is oblige to prove it. If it is proved that the document is
forged and fabricated and a declaration to that effect is
given, a transaction —becomes void from the very
beginning. There may be voidable transaction which is
required to be set aside and the same is avoided from the
day it is so set aside and not any day prior to it. In cases,
where legal effect of a document cannot be taken away
without setting aside the same, it cannot be treated to be
void but would be obviously voidable. Government of
Orissa v. Ashok Transport Agency and Ors. (2002 (9) SCC
28)".

46. 3 UBR AR ST AT, gRT RNIfdel ofdiel ¥ 4481 /2001
d39dT1 Dhurandhar Prasad Singh vs Jai Prakash University # fadi®d 24.07.

2001 Bl @I T foig # o1 9 TIH 8 & HhedHT / JaeRen
& e ¥ fad=m1 @ 8| s uRiffiee IR &1 SgRor 79 UeR g—

The expressions void and voidable have been subject
matter of consideration before English Courts times
without number. In the case of Durayappah v. Fernando
and others [1967] 2 All England Law Reports 152, the
dissolution of municipal council by the minister was
challenged. Question had arisen before the Privy Council
as to whether a third party could challenge such a
decision. It was held that if the decision was complete
nullity, it could be challenged by anyone, anywhere. The
Court observed at page 158 thus:-

The answer must depend essentially on whether the order
of the Minister was a complete nullity or whether it was an
order voidable only at the election of the council. If the
former, it must follow that the council is still in office and
that, if any councillor, ratepayer or other person having a

legitimate intgfgrfat@fzeccm@tgvgrfﬁ@douncil likes to
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take the point, they are entitled to ask the court to declare
that the council is still the duly elected council with all the
powers and duties conferred on it by the Municipal
Ordinance.

In the case of In re McC. (A minor) [ 1985 ] 1 Appeal
Cases 528, the House of Lords followed the dictum of
Lord Coke in the Marshalsea Case quoting a passage
from the said judgment which was rendered in 1613 where
it was laid down that where the whole proceeding is
coram non judice which means void ab initio, the action
will lie without any regard to the precept or process. The
Court laid down at page 536 thus.-

Consider two extremes of a very wide spectrum.
Jurisdiction meant one thing to Lord Coke in 1613 when
he said in the Marshalsea Case (1613) 10 Co. Rep.68b, at
p.76a:

when a court has jurisdiction of the cause, and, proceeds
inverso ordine or erroneously, there the party who sues,
or the officer or minister of the court who executes the
precept or process -of the court, no action lies against
them. But when the court has not jurisdiction of the cause,
there the whole proceeding is coram non judice, and
actions will lie against them without any regard of the
precept or process.

The Court of the Marshalsea in that case acted without
jurisdiction because, its jurisdiction being limited to
members of the Kings household, it entertained a suit
between two citizens neither of whom was a member of the
Kings household. Arising out of those proceedings a party
arrested by process of the Marshalsea could maintain an
action for false imprisonment against, inter alios, the
Marshal who directed the execution of the process. This is
but an early and perhaps the most quoted example of the
application of a principle illustrated by many later cases
where the question whether a court or other tribunal of
limited jurisdiction has acted without jurisdiction (coram
non judice) can be determined by considering whether at
the outset of the proceedings that court had jurisdiction to
entertain the proceedings at all. So much is implicit in the
Lord Cokes phrase jurisdiction of the cause.

In another decision, in the case of Director of Public
Prosecutions v. Head [1959] Appeal Cases 83, House of
Lords was considering validity of an order passed by
Secretary of the State in appeal preferred against
Jjudgment of acquittal passed in a criminal case. The Court
of Criminal Appeal quashed the conviction on the ground
that the aforesaid order of Secretary was null and void
and while upholding the decision of the Court of Criminal
Appeal, the House of Lords observed at page 111 thus.-
This contention seems to me to raise the whole question of
void or voidable: for if the original order was void, it
would in law be a nullity. There would be no need for an
order to quash it. It would be automatically null and void
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without more ado. The continuation orders would be
nullities too, because you cannot continue a nullity. The
licence to Miss Henderson would be a nullity. So would all
the dealings with her property under Section 64 of the Act
of 1913. Nome of the orders would be admissible in
evidence. The Secretary of State would, I fancy, be liable
in damages for all of the 10 years during which she was
unlawfully detained, since it could all be said to flow from
his negligent act; see section 16 of the Mental Treatment
Act, 1930.
But if the original order was only voidable, then it would
not be automatically void. Something would have to be
done to avoid it. There would have to be an application to
the High Court for certiorari to quash it.
This question was examined by Court of Appeal in the
case of R. v. Paddington Valuation Officer and another,
Exparte Peachey Property Corporation, Ltd. [1965] 2 All
England Law Reports 836 where the valuation list was
challenged on the ground that the same was void
altogether. On these facts, Lord Denning, M.R. laid down
the law observing at page 841 thus:-
It is necessary to distinguish between two kinds of
invalidity. The one kind is where the invalidity is so grave
that the list is a nullity altogether. In which case there is
no need for an order to quash it. It is automatically null
and void without more ado. The other kind is when the
invalidity does not make the list void altogether, but only
voidable. In that case it stands unless and until it is set
aside. In the present case the valuation list is not, and
never has been, a nullity. At most the first respondent-
acting within his jurisdiction-exercised that jurisdiction
erroneously. That makes the list voidable and not void. It
remains good until it is set aside.
De Smith, Woolf and Jowell in their treatise Judicial
Review of Administrative Action, Fifth Edition, paragraph
5-044, has summarised the concept of void and voidable
as follows: Behind the simple dichotomy of void and
voidable acts (invalid and valid until declared to be
invalid) lurk terminological and conceptual problems of
excruciating complexity. The problems arose from the
premise that if an act, order or decision is ultra vires in
the sense of outside jurisdiction, it was said to be invalid,
or null and void. If it is intra vires it was, of course, valid.
If it is flawed by an error perpetrated within the area of
authority or jurisdiction, it was usually said to be
voidable; that is, valid till set aside on appeal or in the
past quashed by certiorari for error of law on the face of
the record. Clive Lewis in his works Judicial Remedies in
Public Law at page 131 has explained the expressions
void and voidable as follows:-
A challenge to the validity of an act may be by direct
action or by way of collateral or indirect challenge. A
direct action is one where the principal purpose of the
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action is to establish the invalidity. This will usually be by
way of an application for judicial review or by use of any
statutory mechanism for appeal or review. Collateral
challenges arise when the invalidity is raised in the course
of some other proceedings, the purpose of which is not to
establish invalidity but where questions of validity become
relevant.

Thus the expressions void and voidable have been subject
matter of consideration on innumerable occasions by
courts. The expression void has several facets. One type of
void acts, transactions, decrees are those which are
wholly without jurisdiction, ab initio void and for avoiding
the same no declaration is necessary, law does not take
any notice of the same and it can be disregarded in
collateral proceeding or otherwise. The other type of void
act, e.g., may be transaction against a minor without
being represented by a next friend. Such a transaction is
good transaction against the whole world. So far the
minor is concerned, if he decides to avoid the same and
succeeds in avoiding it by taking recourse to appropriate
proceeding the transaction becomes void from the very
beginning. Another type of void act may be which is not a
nullity but for avoiding the same a declaration has to be
made. Voidable act is that which is a good act unless
avoided, e.g., if a suit is filed for a declaration that a
document is fraudulent and/or forged and fabricated, it is
voidable as apparent state of affairs is real state of affairs
and a party who alleges otherwise is obliged to prove it. If
it is proved that the document is forged and fabricated and
a declaration to that effect is given a transaction becomes
void from the very beginning. There may be a voidable
transaction which is required to be set aside and the same
is avoided from the day it is so set aside and not any day
prior to it. In cases, where legal effect of a document
cannot be taken away without setting aside the same, it
cannot be treated to be void but would be obviously
voidable.

47. 9&ROT § TR G LIV B DI HDHeUT /TR DI GLROM ]
TS ® U Uolighd SdESl @ I 9 YLAGRUIYI B B SMER W
ffdd I 9 IO e @ SAYaR & fddie @ ey H
A RAT P TIedT DI FHSHET AMGLIS & | 39 e H A
RIGRT S2d Tl SAYR gRT Rafdel go| 3rdlel |&AT 330 /2010
d3-dI- Ram Kripal Dasji Charitable Trust vs Phool Chand # faTied 29.02.
2012 @I Q¥ T Mol Uolipd Sl & I 9 LIDRONI 8F
MR R Rifdd =maTe Td o R & aAfPeR @ fddare &
Faer 7 fademr @7 2 | e uNifTe IRT &7 SexvT 9 UBR §i—

11.(.....)

(vi) It is well settled that the question of jurisdiction
namely whether a suit is exclusively triable by a revenue
court or a Civil Court can take cognizance of it has to be
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decided on the allegations made in the plaint. It is also
further settled that it is the substance of the plaint and the
true nature of the suit that is to be seen to determine the
question of jurisdiction. If in substance the relief claimed
is one which the revenue court alone is entitled to give, the
Jurisdiction of the civil court will be ousted even though it
may require the revenue court to incidentally determine
some ancillary facts. In order to determine the true nature
of the relief claimed in a suit, the pith and substance and
not the form in which the relief may be couched has to be
considered. Each case has to be examined on its own
particular facts and no universal rule can be applicable to
every case.
XXX
In my view unless a clear finding to that effect is given, the
relief claimed by the appellant cannot be granted. Under
the provisions of Rajasthan Tenancy Act, declaration and
permanent injunction regarding an agricultural land can
be granted only by a revenue court. It cannot be disputed
that a suit for declaration of tenancy rights regarding an
agricultural land has to be filed under Section 88 whereas
a suit for permanent injunction has to be filed under
Section 188 of the Rajasthan Tenancy Act. Section 207 of
the Rajasthan Tenancy Act provides that all suits of the
nature specified in the Il Schedule of the Act shall be
heard and determined by a revenue court and no court
other than a revenue court shall take cognizance of any
such suit. A suit for declaration finds place in Item No.5
whereas suit for permanent injunction finds place in Item
No.23 C of the Il Schedule. It is thus, very much clear
that the present suit was clearly barred by law as Section
207 of the Rajasthan Tenancy Act bars such a suit from
being taken cognizance and considered by a court other
than a revenue court. The learned trial Court has rightly
arrived at a conclusion that the suit is not entertainable by
a civil Court.

48. 31 UBR AR IR Ied T SR gR1 Rifdd Rarsm=
A>T 137 /2015 93-d1 Hasti Cement Pvt. Ltd. & Anr vs Sandeep Charan H
fie  07.03.2018 @I f&d T oy # USlgd S&ESl & I 9
TRAVT BF $ IMER W A ey wd I IrTed ©
geR & faae @ ddg # faga @& 21 e usfie R @
IR 1 gdR —

From what has been noticed hereinbefore, it can be safely
concluded that if the allegation in the plaint/substance of
the allegations in the plaint allege the instrument to be
void and no cancellation is required and without seeking
such cancellation the relief of declaration pertaining to
tenancy rights with regard to the agricultural land in
question can be obtained by the plaintiff, only the revenue

courts would have jurisdiction to deal with the subject

matter of the suit and conseﬁtentl the urzsdzctzon of civil
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courts would be barred. However, if the allegations made
in the plaint make out a case of document being voidable,
relief of cancellation of such a voidable document can
only be granted by civil court and irrespective of the fact
that the instrument pertains to agricultural land, the suit
would not be barred under Section 207 of the Tenancy
Act. Therefore, the trial court in each case, where a issue
in this regard is raised, based on the stage of the suit i.e.
either based on the plaint averments or the evidence
available on record would have to come to a conclusion as
to whether the facts as alleged, if established or as
established in a case where evidence has been led makes

the instrument void or voidable and decide accordingly.

The fact that even in a case of a void document a relief of
declaration in this regard has been sought, as laid down
in the case of Rukmani (supra) once the declaration about
status of Tenancy rights is granted, the consequential
relief to the effect that the instrument in question is void
and ineffective can always be granted by the revenue
court.

49. 39 YHR SWRIG <TH Rl & Adelidd A fAared Fuld R Eriar]
IR Ffed 8@ 9 faarfad Hufd &1 doiiga sxas gRT 3faRer fay
Se @l Rafd & o Irara 4 Rifdel IR & aaYeR & #el
A @ R &l We B g 11 bR b Refd wse &1 g
et

1. GSfipd Gddol P SIRY W I &I B Refad d
IV AT W SgAlY HIST [T O Hhdl &/
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Reffar & @acr Rifder =iy &1 SFTEEN Elar
g/

2 3MY FIYF H [qqifed walad & SavT & goiipd
GVTTdoT & VT &Y #T GET gl 8 aer
377 Sl gyl & G Rejld d pder Rifder
~ITITTY BT SFTEBIE EITT &

3. SFIY GIeyF H [Aqifed wyld gv @Ideel SiEwv
P G FHT Ay FET AT & e [Aqned
wold @& SV @& Gollgd qwddel Bl [Aved
HYqrT PT SIFVINIE STy & 99 Refd d paer
TV TITTd BT SFTEEN FIaT &/

50.3991 UBR HMEER STad e gR1 Nfdd e =
1269—1270 /2019 S3dT Pyarelal vs Shubhendra Pilania (Minor) H feAi®
29.01.2019 I Q¥ T vl # USiiqpd SRS & I 9 YABRONI B
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11 Section 9 of the Code of Civil Procedure provides thus:

“9. Courts to try all civil suits unless barred -
The Courts shall (subject to the provisions
herein contained) have jurisdiction to try all
suits of a civil nature excepting suits of which
their cognizance is either expressly or
impliedly barred.

Explanation I - A suit in which the right to
property or to an office is contested is a suit of
a civil nature, notwithstanding that such right
may depend entirely on the decision of
questions as to religious rites or ceremonies.
Explanation 1l - For the purposes of this
section, it is immaterial whether or not any
fees are attached to the office referred to in
Explanation I or whether or not such office is
attached to a particular place.” Section 9
empowers civil courts to try all suits of a civil
nature unless expressly or impliedly barred by
any statute.

12 Section 256 of the Tenancy Act provides thus:

“256. Bar to jurisdiction of civil courts — (i)
Save as otherwise provided specifically by or
under this Act, no suit or proceeding shall lie
in any civil court with respect to any matter
arising under this Act or the rules made
thereunder, for which a remedy by way of suit,
application, appeal or otherwise is provided
therein.

(2) Save as aforesaid no order passed by the
State Government or by any revenue court or
officer in exercise of the powers conferred by
this Act or the rules made thereunder, shall be
liable to be questioned in any civil court.”
Section 256 bars the jurisdiction of civil
courts, save as otherwise provided under the
Tenancy Act. Civil courts are expressly barred
from trying a suit or proceeding with respect
to matters arising under the Tenancy Act or
rules made under it for which a remedy by way
of a suit, application, appeal or otherwise is
provided in the Tenancy Act.

13 Section 207 of the Tenancy Act provides thus:

“207. Suits and applications cognizable by
revenue court only— (1) All suits and
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Third Schedule shall be heard and determined
by a revenue court.

(2) No court other than a revenue court shall
take cognizance of any such suit or application
or of any suit or application based on a cause
of action in respect of which any relief could
be obtained by means of any such suit or
application.

Explanation.— If the cause of action is one in
respect of which relief might be granted by the
revenue court, it is immaterial that the relief
asked for from the civil court is greater than,
or additional to, or is not identical with, that
which the revenue court could have granted.”
Section 207 of the Tenancy Act states that no
court other than a revenue court shall take
cognizance of suits and applications of the
nature specified in the Third Schedule. Such
suits can be heard and determined by a
revenue court which has exclusive jurisdiction.
The explanation clarifies that if the cause of
action is one in respect of which relief may be
granted by the revenue court, then it is
immaterial that a relief sought from the civil
court is greater than, in addition to or not
identical to the relief sought from the revenue
court. Where a suit is of a nature specified in
any of the provisions of the Third Schedule,
the bar under Section 256 is attracted and the
revenue courts have exclusive jurisdiction to
try the suit.

14 In Bank of Baroda v Moti Bhai4, a two judge Bench of
this Court dealt with the question of jurisdiction under
Sections 207 and 256 of the Tenancy Act. A bank had
sanctioned a demand loan facility to the respondent for
which the respondent executed a promissory note and a
simple mortgage in favour of the bank. On his failure to
repay the loan, the Bank instituted a suit in the civil court
for recovery. The respondent raised a preliminary
objection that the suit was essentially one for enforcing
the mortgage and that the revenue court had the exclusive
jurisdiction to entertain the suit by reason of the
provisions contained in the Tenancy Act. The Trial court
dismissed the objection. Allowing the revision filed by the
respondent, the High Court held that that the mortgage
deed in respect of agricultural lands formed an essential
part of the cause of action. Upon an analysis of Sections
207 and 256 of the Tenancy Act, a two judge Bench of this
Court set aside the judgment of the High Court with the
following reasons:
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“5. A combined reading of these two sections would show
that the jurisdiction of civil courts is barred only in
respect of suits and applications of the nature specified in
the Third Schedule to the Act and in respect of suits or
applications based on a cause of action in respect of
which any relief could be obtained by means of a suit or
application of the nature specified in the Third Schedule.
The civil court has no jurisdiction to entertain a suit or
proceeding with respect to any matter arising under the
Act or the Rules made thereunder, provided that a remedy
by way of a suit, application or appeal or otherwise is
provided in the Act.
A loan given by a Bank to an agriculturist, which is in the
nature of a commercial transaction, is outside the
contemplation of the Act and can, by no stretch of
imagination, be said to be in respect of any matter arising
under the Act... The business of the Bank, in so far as
lending transactions are concerned, is not to lend moneys
on mortgages but the business is to lend moneys.
8. On the question of jurisdiction, one must always have
regard to the substance of the matter and not to the form
of the suit. If the matter is approached from that point of
view, it would be clear that, primarily and basically, the
suit filed by the Bank is one for recovering the amount
which is due to it from the respondents on the basis of the
promissory note executed by respondent 1 and the
guarantee given by respondents 2 and 3.” (Emphasis
supplied) Section 207 read with Section 256 of the
Tenancy Act bars the jurisdiction of the civil courts in
respect of suits and applications of the nature specified in
the Third Schedule to the Act. The question before us is
whether the relief claimed by the appellant can be granted
exclusively by a revenue court under the provisions of the
Tenancy Act.

15 Section 88 of the Tenancy Act provides thus:

“88. Suits for declaration of right:- (1) Any
person claiming to be a tenant or a co-tenant
may sue for a declaration that he is a tenant or
for a declaration of his share in such joint
tenancy.

(2) A tenant of Khudkasht may sue for a
declaration that he is such a tenant.

(3) A sub-tenant may sue the person from
whom he holds for declaration that he is a
sub-tenant. (4) A landholder other than a State
Government may sue a person claiming to be a
tenant or co-tenant of a holding or a tenant of
Khudkasht or a sub-tenant for a declaration of
the right of such person.”

Sl. No. 5 of the Third Schedule provides thus:
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“THE THIRD SCHEDULE Suits, Applications and
Appeals under the Act (See Sections 207, 214, 215 & 217)
S. Section Description of suit, application or Period of
Time Proper Court/ No. of Act appeal limitation from
Court Fees Officer which competent period to dispose
begins to of run

“THE THIRD SCHEDULE
Suits, Applications and Appeals under the Act
(See Sections 207, 214, 215 & 217)

S.No. | Section | Description of suit, application or Period Time from Proper | Court/Officer
of Act appeal of which period | Court competent
limitation | begins to run Fees to dispose of
5. 88 Suit for declaration of the plaintiffs None One Assistant
right :- rupee | Collector

(i) as a tenant, or

(ii) as a tenant of khudkasht, or
(iii) as a sub-tenant, or

(iv) for a'share in a joint
tenancy

SI. No. 5 in the Third Schedule read with Section 207 of
the Tenancy Act stipulates that a suit for the declaration of
a right provided in Section 88 would lie before a revenue
court. In a suit where the relief sought for is the
declaration of the right stipulated in Section 88, Sections
207 and 256 read with the Third Schedule bar the
Jurisdiction of civil courts and vest jurisdiction exclusively
with a revenue court.
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