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&%fu.kZ;%& 

 

1- vkt ;g i=koyh izkFkZuk&i= flfoy izfØ;k lafgrk&1908 ds vkns'k&09 

fu;e&04 ds vUrxZr ckcr~ fu.kZ; izLrqr gqbZA izdj.k dk lq{e ,oa lkjr% 

o`rkUr bl izdkj gS fd izkFkhZ us flfoy izfØ;k lafgrk&1908 ds vkns'k&09 

fu;e&04 ds rgr gktk U;k;ky; esa izkFkZuk i= izLrqr fd;kA mDr izkFkZuk i= 

dk fooj.k fuEu izdkj gS%& 

• fd ekuuh; U;k;ky; jktLo vihy vf/kdkjh] ckM+esj }kjk jktLo 

vihy la[;k 59@2019 muoku vkseizdk'k cuke igkM+flag dks 

fnukad 17-10-2022 dks fu.kZ; dj fjek.M djrs gq, gktk U;k;ky; 

dks izsf"kr fd;kA mDr i=koyh gktk U;k;ky; dks fnukad 01-02-

2023 dks izkIr gksdj lquokbZ ij yh xbZA mDr i=koyh ij mDr 

lquokbZ gsrq frfFk dh tkudkjh izkFkhZx.k dks ugha FkhA gktk U;k;ky; 

}kjk fnukad 01-02-2023 dks mDr i=koyh ij vkxkeh fnukad 03-03-

2023 fu;r dh xbZA ysfdu fnukad 03-03-2023 dks U;k;ky; esa 

lquokbZ ugha gksus ls vkxkeh frfFk 04-04-2023 j[kh xbZA fnukad 04-

04-2023 dks izkFkhZx.k dh vuqifLFkfr esa mDr i=koyh vne gkftjh 

vne iSjoh esa [kkfjt dj nh xbZA  

• mDr i=koyh dh lquokbZ frfFk ds ckjs esa izkFkhZXk.k dks tkudkjh ugha 

FkhA lkFk gh mDr tkudkjh izkFkhZx.k ds vf/koDrk }kjk izkFkhZXk.k dks 

ugha nh xbZA orZeku esa mDr i=koyh dk xq.kokxq.k ij fu.kZ; ugha 

gksus ls izkFkhZx.k U;k; ls oafpr jgsaxsA vr% mDr izkFkZuk&i= Lohdkj 

fd;k tkdj mDr i=koyh dks iqu% lquokbZ gsrq j[kk tkosA 

2- izdj.k ntZ jftLVj fd;k tkdj vizkFkhZx.k dks ryc fd;k x;kA vizkFkhZx.k 

ckotwn fof/kor rkfey mifLFkr ugha gksus ls mDr izkFkZuk&i= ij ,drjQk 

cgl lquh xbZA nkSjkus cgl fo}ku vf/koDRkk izfroknh@izkFkhZ us nkSjkus ftjg 

izkFkZuk i= ds rF;ksa dks nkSgjkrs gq;s fuosnu fd;k fd mDr i=koyh dh lquokbZ 

frfFk ds ckjs esa izkFkhZXk.k dks tkudkjh ugha FkhA lkFk gh mDr tkudkjh 

izkFkhZx.k ds vf/koDrk }kjk izkFkhZXk.k dks ugha nh xbZA orZeku esa mDr i=koyh 
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dk xq.kokxq.k ij fu.kZ; ugha gksus ls izkFkhZx.k U;k; ls oafpr jgsaxsA vr% mDr 

izkFkZuk&i= Lohdkj fd;k tkdj mDr i=koyh dks iqu% lquokbZ gsrq j[kk tkosA 

 

Provision 

3- izdj.k esa i=koyh dk voyksdu fd;k x;k o cgl ij euu fd;k x;k gSA 

izdj.k esa gktk U;k;ky; ij fopkjk/khu izdj.k igkM+flag cuke nsokjke izdj.k 

la[;k 62@2018 ds vne iSjoh vne gkftjh esa [kkfjt gksus dh dk;Zokgh dks 

fujLr djrs gq, iqu% lquokbZ ij ysus gsrq flfoy izfØ;k lafgrk&1908 ds 

vkns'k&09 fu;e&04 ds rgr izkFkZuk i= izLrqr fd;k x;k gSA izdj.k esa 

fo'ys"k.k ls iwoZ loZizFke flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 

ds izko/kku dk izdj.k esa voyksdu fd;k tkuk mfpr izrhr gksrk gSA vr% 

flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku dk m)j.k bl 

izdkj gS%&  

 
ORDER IX 

Appearance of parties and consequence of non-appearance 
 

4. Plaintiff may bring fresh suit or Court may restore suit to 
file.—Where a suit is dismissed under rule 2 or rule 3, the 
plaintiff may (subject to the law of limitation) bring a fresh suit; 
or he may apply for an order to set the dismissal aside, and if 
he satisfies the Court that there was sufficient cause for  such 
failure as is referred to in rule 2, or for his non-appearance, as 
the case may be, the Court shall make an order setting aside 
the dismissal and shall appoint a day for proceeding with the 
suit. 

 

Interpretation 
4- izdj.k esa fo'ys"k.k ls iwoZ loZizFke flfoy izfØ;k lafgrk&1908 ds vkns'k&09 

fu;e&04 ds izko/kku dh ekuuh; U;k;ky;ksa }kjk dh xbZ O;k[;k dk izdj.k esa 

voyksdu fd;k tkuk mfpr izrhr gksrk gSA bl lanHkZ esa ekuuh; mM+hlk mPp 

U;k;ky; }kjk AIR 1966 ORISSA 232 muoku Prahlad Pursty vs Sheokh Abdul 

Rahman  esa fnukad 21-01-1966 dks fn;s x;s fu.kZ; esa flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku dh foospuk djrs gq, U;kf;d 

n`"Vkar izfrikfnr fd;s gSA ftlds izklafxd iSjk dk m)j.k bl izdkj gS%& 
2. Order 9, Rule 3, C. P. C. lays down that where neither party 

appears when the suit is called on for hearing, the Court may 

make an order that the suit be dismissed. Order 9, Rule 4 

enacts that where a suit is dismissed under Rule 2 or Rule 3, the 

plaintiff may (subject to the law of limitation) bring a fresh suit; 

or he may apply for an order to set the dismissal aside and if he 

satisfies the Court that there was sufficient cause for his not 

paying the Court fee and postal charges (if any) required within 

the time fixed before the issue of the summons, or for his non-

appearance, as the case may be, the Court shall make an order 

setting aside the dismissal and shall appoint a day for 

proceeding with the suit. 

 

If the suit is dismissed under Order 9, Rule 8. C. P. C. where 

the defendant appears and the plaintiff does not appear when 

the suit is called on for hearing, Order 9, Rule 9 prescribes that 

the plaintiff may apply for an order to set the dismissal aside. 

Order 9, Rule 9, Sub-rule (2) lays down that no order shall be 

made under this rule unless notice of application has been 

served on the opposite party. 

 

The learned Munsif examined all the provisions and was of 

opinion that as Order 9, Rule 9 (2) clearly makes provision for 
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service of the notice of the application for restoration on the 

opposite party, defendant has no right to contest the proceeding 

under Order 9, Rule 4 which makes no provision for service of 

notice of the application on the opposite party. 

 

3. Thus two important questions arise for consideration: 

 

(i) Whether service of notice on the defendant in a 

proceeding under Order 9, Rule 4, C. p. C. is 

mandatory; and  

(ii) Even if the service is not mandatory, whether the 

defendant can be debarred from contesting the 

proceeding when he is present in Court and wants to 

contest the same. 

 

4. Order 9, Rules 9 and 14 make it clear that service of notice 

on the opposite party is mandatory. Rule 14 says that no decree 

shall be set aside on an application under Order 9, Rule 13, 

unless notice thereof has been served on the opposite party. 

Order 9, Rule 4 does not make similar provision. Absence of 

corresponding provision in Order 9, Rule 4 does not 

necessarily mean that in no case service of notice is mandatory. 

It can, however, be said generally that notice on the opposite 

party need not be served in a proceeding under Order 9, Rule 

4. In certain cases, service of such notice is essential. In ILR 

1949-1 Cut 572: (AIR 1951 Orissa 266), Ratnakar Ray v. 

Kulamoni Ray, a Bench of this Court examined this question. 

Ray, C. J. observed as follows: 

"If the suit had not been set down ex parte against 

them and if they were going to be bound by the 

order of restoration that had been passed, I do not 

understand how any order affecting them could be 

passed in their absence. Some support is prayed in 

aid from the absence of a provision in the terms or 

the like of Sub-rule (2) of Rule (9) of the order 

from Rule 4. But that does not necessarily mean 

that in any default under Order IX, Rule 3, 

restoration can be had in the absence of the 

opposite parties. There can be a case in which 

defendant has not at all appeared or having 

appeared has not filed any defence. In such cases it 

is quite possible that the Court, in its discretion, 

may say that no notice is necessary to be served 

upon him in the matter of restoration, as he must 

be served again after the suit is restored to its file. 

But what about the case in which the defendant 

had entered into contest and had put the plaintiff to 

proof of his case? In these cases certainly the 

dismissal of the plaintiffs' suit, be it under 

whatever provision of the Code, gives rise to a 

valuable right in his favour. It is difficult to 

conceive that they can be deprived of that right 

without being heard. It may be said even without 

restoration the plaintiff has a right to fresh suit on 

the same cause of action. It may be-so, but that 

does not answer the defendants cause. It may be 

for the purpose of a fresh suit lot of money is 

necessary by way of payment of court-fees and the 

plaintiff may not be able to institute a fresh suit. 

There is always many a slip between cup and lip. 

Under the circumstances, the right to prevent 

restoration of the suit is no doubt a valuable 

right". 

The aforesaid observation has my respectful concurrence. The 

position, therefore is that generally a notice to the opposite 

party is not essential in a proceeding under Order 9, Rule 4, C. 



igkM+flag cuke nsokjke 

2024@459 

fu.kZ; fnukad%&26-12-2024 

P. C. There may, however be cases where a valuable right of 

the defendant may be affected. In such cases service of notice is 

mandatory. It is not necessary to examine whether service of 

notice in this case was mandatory as in fact without service of 

notice the defendant appeared in the case and wanted to 

contest. 

 

Audi Alteram Partem 

5- blh izdkj izfØ;kRed dkuwu ,oa lquokbZ ds izkd`frd fl)kar ds e/; laca/kksa dks 

le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; mPpre U;k;ky; }kjk flfoy 

vihy 214@1954 muoku Sangram Singh vs Election Tribunal, Kotah, Bhurey Lal 

Baya  esa fnukad 22-03-1955 dks fn;s x;s fu.kZ; esa flfoy izfØ;k lafgrk&1908 

ds vkns'k&09 fu;e&07 ds izko/kku dh foLr`r foospuk djrs le; lquokbZ ds 

vf/kdkj ,oa izfØ;kRed dkuwu ds e/; laca/kksa dh foospuk dh gSA mDr U;kf;d 

n`"Vkar ds flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku ds 

rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa izklafxdrk Li"V gSA vr% mDr U;kf;d 

n`"Vkar ds izklafxd iSjk dk m)j.k bl izdkj gS%& 
Next, there must be ever present to the mind the fact that our 

laws of procedure are grounded on a principle of natural 

justice which requires that men should not be condemned 

unheard, that decisions should not be reached behind their 

backs, that proceedings that affect their lives and property 

should not continue in their absence and that they should not be 

precluded from participating in them. Of course, there must be 

exceptions and where they are clearly defined they must be 

given effect to. But taken by and large, and subject to that 

proviso, our laws of procedure should be construed, wherever 

that is reasonably possible, in the light of that principle. 

 

The existence of such a principle has been doubted, and in any 

event was condemned as unworkable and impractical by 

O'Sullivan, J. in Hariram v. Pribhdas. He regarded it as an 

indeterminate term "liable to cause misconception" and his 

views were shared by Wanchoo, C. J. and Bapna, J. in 

Rajasthan: Sewa Ram v. Misrimal. But that a law of natural 

justice exists in the sense that a party must be heard in a Court 

of law, or at any rate be afforded an opportunity to appear and 

defend himself, unless there is express provision to the 

contrary, is, we think, beyond dispute. See the observations of 

the Privy Council in Balakrighna Udayar v. Vasudeva Ayyar, 

and especially in T. M. Barret v. African Products Ltd. where 

Lord Buckmaaster said "Do forms or procedure should ever be 

permitted to exclude the presentation of a litigant's defence". 

Also Hari Vishnu's case which we have just quoted. 

 

In our opinion, Wallace, J. was right in VenkataSubbiah v. 

Lakshminarassimham in holding that "One cardinal principle 

to be observed in trials by a Court obviously is that a party has 

a right to appear and plead his cause on all occasions when 

that cause comes on for hearing", and that "It follows that a 

party should not be deprived of that right and in fact the Court 

has no option to refuse that right, unless the Code of Civil 

Procedure deprives him of it".  
 

Sufficient Cause 
6- blh izdkj i{kdkj }kjk izLrqr i;kZIr dkj.k ,oa lquokbZ ds izkd`frd fl)kar ds 

e/; laca/kksa dks le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; mPpre 

U;k;ky; }kjk flfoy vihy 768@1963 muoku Arjun Singh vs Mohindra Kumar  

esa fnukad 13-12-1963 dks fn;s x;s fu.kZ; esa flfoy izfØ;k lafgrk&1908 ds 

vkns'k&09 fu;e&07 ds izko/kku ds vuqiz;ksx ds fy, vko';d dkjd ¼Good 
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Cause½ ds ckjs esa foospuk djrs gq, U;kf;d n`"Vkar izfrikfnr fd;s gSA mDr 

U;kf;d n`"Vkar ds flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds 

izko/kku ds rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa izklafxdrk Li"V gSA vr% 

mDr U;kf;d n`"Vkar ds izklafxd iSjk dk m)j.k bl izdkj gS%& 
Before proceeding to deal with the arguments addressed to us 

by Mr. Setalvad-learned counsel for the appellant, it would be 

convenient to mention a point, not seriously pressed before us, 

but which at earlier stages was thought to have considerable 

significance for the decision of this question viz., the difference 

between the words "good cause" for non- appearance in O. IX, 

r. 7 and "sufficient cause" for the same purpose in O. IX, r. 13 

as pointing to different criteria of "goodness" or "sufficiency" 

for succeeding in the two proceedings, and as therefore 

furnishing a ground for the inapplicability of the rule of 

resjudicata. As this ground was not seriously mentioned before 

us, we need not examine it in any detail, but we might observe 

that we do not see any material difference between the facts to 

be established for satisfying the two tests of "good cause" and " 

sufficient cause". We are unable to conceive of a "good cause" 

which is not "sufficient" as affording an explanation for non-

appearance, nor conversely of a "sufficient cause" which is not 

a good one and we would add that either of these is not 

different from "good and sufficient cause" which is used in this 

context in other statutes. If, on the other hand, there is any 

difference between the two it can only be that the requirement 

of a "good cause" is complied with on a lesser degree of proof 

than that of "sufficient cause" and if so, this cannot help the 

appellant, since assuming the applicability of the principle of 

res judicata to the decisions in the two proceedings, if the court 

finds in the first proceeding, the lighter burden not discharged, 

it must afortiori bar the consideration of the same matter in the 

later., where the standard of proof of that matter is, if anything, 

higher. 

 

7- blh izdkj ekuuh; mPpre U;k;ky; }kjk flfoy vihy 1467@2011 muoku 

Parimal vs Veena @ Bharti  esa fnukad 08-02-2011 dks fn;s x;s fu.kZ; esa flfoy 

izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&13 ds izko/kku ds vuqiz;ksx ds fy, 

vko';d f}rh; dkjd ¼Sufficient Cause½ ds ckjs esa U;kf;d n`"Vkar izfrikfnr 

fd;s gSA mDr U;kf;d n`"Vkar flfoy izfØ;k lafgrk&1908 ds vkns'k&09 

fu;e&04 ds izko/kku ds vuqiz;ksx ds fy, vko';d dkjd ls rqyuk djus gsrq 

vko’;d gSA ftlds izklafxd iSjk dk m)j.k bl izdkj gS%& 
9. "Sufficient Cause" is an expression which has been used in 

large number of Statutes. The meaning of the word "sufficient" 

is "adequate" or "enough", in as much as may be necessary to 

answer the purpose intended. Therefore, word "sufficient" 

embraces no more than that which provides a platitude which 

when the act done suffices to accomplish the purpose intended 

in the facts and circumstances existing in a case and duly 

examined from the view point of a reasonable standard of a 

cautious man. In this context, "sufficient cause" means that 

party had not acted in a negligent manner or there  was a want 

of bona fide on its part in view of the facts and circumstances of 

a case or the party cannot be alleged to have been "not acting 

diligently" or "remaining inactive". However, the facts and 

circumstances of each case must afford sufficient ground to 

enable the Court concerned to exercise discretion for the 

reason that whenever the court exercises discretion, it has to be 

exercised judiciously. (Vide: Ramlal & Ors. v. Rewa Coalfields 

Ltd., AIR 1962 SC 361; Sarpanch, Lonand Grampanchayat v. 

Ramgiri Gosavi & Anr., AIR 1968 SC 222; Surinder Singh 

Sibia v. Vijay Kumar Sood, AIR 1992 SC 1540; and Oriental 

Aroma Chemical Industries Limited v. Gujarat Industrial 

Development Corporation & Another, (2010) 5 SCC 459). 
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Laps of Advocate 
8- blh izdkj i{kdkj ds vf/koDrk ds Lrj ij [kkeh ,oa lquokbZ ds izkd`frd 

fl)kar ds e/; laca/kksa dks le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; 

mPpre U;k;ky; }kjk flfoy vihy 484@2005 muoku State Of Nagaland vs 

Lipok Ao & Ors esa fnukad 01-04-2005 dks fn;s x;s fu.kZ; esa ifjlhek 

vf/kfu;e&1963 dh /kkjk&05 izko/kku ds rgr nsjh ds mi'keu ds fy, dkjdksa 

¼Lapse of Advocate½ ds laca/k esa foospuk djrs gq, foLr̀r O;k[;k dh gSA mDr 

U;kf;d n`"Vkar flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku 

ds rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa izklafxdrk j[krs gSaA vr% mDr 

U;kf;d n`"Vkar ds ftlds izklafxd iSjk dk m)j.k bl izdkj gS%& 
What constitutes sufficient cause cannot be laid down by hard 

and fast rules. In New India Insurance Co. Ltd. v. Shanti Misra 

(1975 (2) SCC 840) this Court held that discretion given by 

Section 5 should not be defined or crystallised so as to convert 

a discretionary matter into a rigid rule of law. The expression 

"sufficient cause" should receive a liberal construction. In Brij 

Indar Singh v. Kanshi Ram (ILR (1918) 45 Cal 94 (PC) it was 

observed that true guide for a court to exercise the discretion 

under Section 5 is whether the appellant acted with reasonable 

diligence in prosecuting the appeal. In Shakuntala Devi Jain v. 

Kuntal Kumari (AIR 1969 SC 575) a Bench of three Judges had 

held that unless want of bona fides of such inaction or 

negligence as would deprive a party of the protection of Section 

5 is proved, the application must not be thrown out or any delay 

cannot be refused to be condoned. 

 

In Concord of India Insurance Co. Ltd. v. Nirmala Devi (1979 

(4) SCC 365) which is a case of negligence of the counsel 

which misled a litigant into delayed pursuit of his remedy, the 

default in delay was condoned. In Lala Matu Din v. A. 

Narayanan (1969 (2) SCC 770), this Court had held that there 

is no general proposition that mistake of counsel by itself is 

always sufficient cause for condonation of delay. It is always a 

question whether the mistake was bona fide or was merely a 

device to cover an ulterior purpose. In that case it was held that 

the mistake committed by the counsel was bona fide and it was 

not tainted by any mala fide motive. 

 

In State of Kerala v. E. K. Kuriyipe (1981 Supp SCC 72), it was 

held that whether or not there is sufficient cause for 

condonation of delay is a question of fact dependant upon the 

facts and circumstances of the particular case. In Milavi Devi 

v. Dina Nath (1982 (3) SCC 366), it was held that the appellant 

had sufficient cause for not filing the appeal within the period 

of limitation. This Court under Article 136 can reassess the 

ground and in appropriate case set aside the order made by the 

High Court or the Tribunal and remit the matter for hearing on 

merits. It was accordingly allowed, delay was condoned and the 

case was remitted for decision on merits. 

 

Due diligence 
9- blh izdkj i{kdkj }kjk fd;s x;s dk;Zdj.k ,oa lquokbZ ds izkd`frd fl)kar ds 

e/; laca/kksa dks le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; mPp U;k;ky;] 

fnYyh }kjk CM (M) 1030/2021 & CM APPL. 40806/2021 muoku Vijay Gupta vs 

Mr. Gagninder Kr. Gandhi & Ors  esa fnukad 04-07-2022 dks fn;s x;s fu.kZ; esa 

flfoy izfØ;k lafgrk&1908 ds vkns’k&06 fu;e&17 ds iajrqd esa crk, x, 

¼Due diligence½ ds laca/k esa foospu djrs gq, n`"VkUr izfrikfnr fd;k gSA mDr 

U;kf;d n`"Vkar flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku 
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ds rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa izklafxdrk j[krs gSaA vr% mDr 

U;kf;d n`"Vkar ds izklafxd iSjk dk m)j.k bl izdkj gS%& 

 

17. (..................) 
(xii) The proviso to Order VI Rule 17 prohibits, again in 

absolute terms (as is apparent from the use of the word 

“shall”), allowing of an application for amendment after 

commencement of the trial, unless the Court finds that, in 

spite of due diligence, the party could not have raised the 

matter prior thereto. The latter part of the proviso, which 

excepts its application where the Court is satisfied that, 

despite due diligence, the amendment being sought could 

not have been raised before trial commenced is, of course, 

a matter entirely within the subjective discretion of the 

Court. Chander Kanta Bansal v. Rajinder Singh 

Anand12 adopts, to understand the expression “due 

diligence”, the following definition from Words & 

Phrases, Pmt Edition, 13A, of the expression:  

“‘Due diligence’ in law means doing 

everything reasonable, not everything possible. 

‘Due diligence  means reasonable diligence; it 

means such diligence as a prudent man would 

exercise in the conduct of his own affairs.” 

Having relied on the above definition, the Supreme Court, 

in Chander Kanta Bansal12, defined “due diligence” as 

meaning “the diligence reasonably exercised by a person 

who seeks to satisfy a legal requirement or to discharge an 

obligation”. Consolidated Engineering Enterprises v. 

Principal Secretary, Irrigation Department13, in like 

terms, defined “due diligence” as “a measure of prudence 

or activity expected from and ordinarily exercised by a 

reasonable and prudent person under the particular 

circumstances”. Importantly, therefore, “due diligence” 

connotes reasonable diligence, keeping in view the 

circumstances of the case. These twin considerations have, 

therefore, to inform the Court seized with the issue of 

whether a litigant, before it, had exercised “due diligence”. 

The elasticity of the expression is self-evident. If trial has 

commenced, the Court would then have to examine, on 

facts, whether the party was unable to raise the matter 

before trial commenced, despite due diligence. 

 

10- blh izdkj ekuuh; mPpre U;k;ky; }kjk flfoy vihy vihy 1893@2008 

muoku Chander Kanta Bansal vs Rajinder Singh Anand esa fnukad 11-03-2008 

dks fn;s x;s fu.kZ; esa flfoy izfØ;k lafgrk&1908 ds vkns’k&06 fu;e&17 ds 

iajrqd esa crk, x, ¼Due diligence½ ds laca/k esa foospu djrs gq, n`"VkUr 

izfrikfnr fd;k gSA mDr U;kf;d n`"Vkar flfoy izfØ;k lafgrk&1908 ds 

vkns'k&09 fu;e&04 ds izko/kku ds rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa 

izklafxdrk j[krs gSaA vr% mDr U;kf;d n`"Vkar ds izklafxd iSjk dk m)j.k bl 

izdkj gS%& 

 

11- (..........)It was brought to our notice that both sides have 

closed their evidence and completed their argument, but 

only at this stage the defendant filed the said application 

for amendment of her written statement. As discussed 

above, though first part of Rule 17 makes it clear that 

amendment of pleadings is permitted at any stage of the 

proceeding, the proviso imposes certain restrictions. It 
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makes it clear that after the commencement of trial, no 

application for amendment shall be allowed. However, if it 

is established that in spite of "due diligence" the party 

could not have raised the matter before the 

commencement of trial depending on the circumstances, 

the court is free to order such application. The words "due 

diligence" has not been defined in the Code. According to 

Oxford Dictionary (Edition 2006), the word "diligence" 

means careful and persistent application or effort. 

"Diligent" means careful and steady in 

application to one's work and duties, showing 

care and effort. As per Black's Law Dictionary 

(Eighth Edition), "diligence" means a 

continual effort to accomplish something, 

care; caution; the attention and care required 

from a person in a given situation. "Due 

diligence" 

means the diligence reasonably expected from, and 

ordinarily exercised by, a person who seeks to satisfy a 

legal requirement or to discharge an obligation. 

According to Words and Phrases by Drain-Dyspnea 

(Permanent Edition 13A) "due diligence", in law, means 

doing everything reasonable, not everything possible. 

"Due diligence" means reasonable diligence; it means 

such diligence as a prudent man would exercise in the 

conduct of his own affairs. It is clear that unless the party 

takes prompt steps, mere action cannot be accepted and 

file a petition after the commencement of trial. As 

mentioned earlier, in the case on hand, the application 

itself came to be filed only after 18 years and till the death 

of her first son Sunit Gupta, Chartered Accountant, had 

not taken any step about the so-called agreement. Even 

after his death in the year 1998, the petition was filed only 

in 2004. The explanation offered by the defendant cannot 

be accepted since she did not mention anything when she 

was examined as witness. 
 

Inherent Power of Court 
11- blh izdkj izfØ;kRed dkuwu ,oa lquokbZ ds izkd`frd fl)kar ds e/; laca/kksa ds 

rgr U;k;ky; dh varfuZfgr 'kfDr;ksa dks le>uk izdj.k esa vko';d gSA bl 

gsrq ekuuh; mPpre U;k;ky; }kjk flfoy vihy 768@1963 muoku Arjun 

Singh vs Mohindra Kumar  esa fnukad 13-12-1963 dks fn;s x;s fu.kZ; esa flfoy 

izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&07 ds izko/kku ds vuqiz;ksx ds fy, 

U;k;ky; dh Hkwfedk ,oa n`f"Vdks.k ¼Role/Approch of Court½ ds ckjs esa foospuk 

djrs gq, U;kf;d n`"Vkar izfrikfnr fd;s gSA mDr U;kf;d n`"Vkar ds flfoy 

izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku ds rgr izLrqr 

izkFkZuk&i= ds fu.kZ;u esa izklafxdrk Li"V gSA vr% mDr U;kf;d n`"Vkar ds 

izklafxd iSjk dk m)j.k bl izdkj gS%& 
It is common ground that the inherent power of the Court 

cannot override the express provisions of the law. In other 

words, if there are specific provisions of the Code dealing with 

a Particular topic and they expressly or by necessary 

implication exhaust the scope of the powers of the Court or the 

jurisdiction that may be exercised in relation to a matter the 

inherent power of the Court cannot be invoked in order to cut 

across the powers conferred by the Code. The prohibition 

contained in the Code need not be express but may be implied 

or be implicit from the very nature of the provisions that it 

makes for covering the contingencies to which it relates, We 
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shall confine our attention to the topic on hand, namely 

applications by defendants to set aside ex parte orders passed 

against them and reopen the proceedings which had been 

conducted in their absence. 

 

Reason 

12- blh izdkj U;k;ky; }kjk fuf.kZr izdj.k esa fu.kZ; ds vk/kkj@fo'ys"k.k esa 

viukbZ xbZ rkfdZdrk dks Hkh izdj.k esa le>uk vko';d gSA bl gsrq ekuuh; 

bYkkgkckn mPp U;k;ky; }kjk CRP(IO)/176/2022 muoku Assam Gramin Vikash 

Bank vs Prakash Borah esa fnukad 06-08-2022 dks fn;s x;s fu.kZ; esa flfoy 

izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&07 ds izko/kku ds rgr izLrqr 

izkFkZuk&i= ds fu.kZ;u ds le; fu.kZ; dk vk/kkj Li"V djus ds laca/k esa 

foospuk dh gSA mDr U;kf;d n`"Vkar ds flfoy izfØ;k lafgrk&1908 ds 

vkns'k&09 fu;e&04 ds izko/kku ds rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa 

izklafxdrk Li"V gSA vr% mDr U;kf;d n`"Vkar ds izklafxd iSjk dk m)j.k bl 

izdkj gS%& 
28. Let this Court consider the second reason. The Court below 

did not consider the reasons assigned in the said application 

and merely held the reasons were unsatisfactory. The Court 

was required to assign reasons why the grounds assigned were 

held to be unsatisfactory. It seems that the Court below was 

satisfied by the first ground and did not find the necessity to 

record reasons while deciding whether good cause was shown 

or not. The said order dated 02.11.2021 therefore on the face of 

it, in the opinion of this Court, is liable to be interfered as the 

Court below had failed to exercise a Page No.# 21/23 

jurisdiction conferred upon it by law.  

 

Allowed  
13- blh izdkj U;k;ky; }kjk ,drjQk dk;Zokgh dks fujLr djus gsrq vuqer 

vko';d ifjfLFkfr;ksa dks le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; 

bYkkgkckn mPp U;k;ky; }kjk fjV fiVh'ku 54978/2014 muoku Raj Kumar 

Agrawal vs Suresh Chandra Jain esa fnukad 10-04-2015 dks fn;s x;s fu.kZ; esa 

flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&13 ds izko/kku ds vuqiz;ksx 

ds fy, U;k;ky; }kjk vuqer fd;s tkus ;ksX; ;qfDr;qDr dkj.k ds ckjs esa dqN 

fo'ks"k ifjfLFkfr;ksa dh foospuk dh gSA mDr U;kf;d n`"Vkar flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku ds rgr izLrqr izkFkZuk&i= ds 

fu.kZ;u esa izklafxdrk j[krs gSaA vr% mDr U;kf;d n`"Vkar ds izklafxd iSjk dk 

m)j.k bl izdkj gS%& 
When an application for setting aside ex parte decree is made 

by the defendant, the court should consider whether the 

defendant was prevented by "sufficient cause" from appearing 

before the court when the suit was called out for hearing. 

"Sufficient cause" is a question of fact. 

 

The following causes have been held to be sufficient for the 

absence of the defendant; 

 

(1)bona fide mistake as to the date of hearing; 

 

(2)Late arrival of a train; 

 

(3)sickness of the counsel; 

 

(4)fraud of the opposite party; 

 

(5)mistake of pleader in noting wrong date in diary; 

 

(6)negligence of next friend or guardian in case of minor 
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plaintiff or defendant; 

 

(7)death of relative of a party; 

 

(8)imprisonment of party; 

 

(9)strike of advocates; 

 

(10)no instructions pursis by a lawyer, etc.  

 

Not Allowed 
14- blh izdkj U;k;ky; }kjk ,drjQk dk;Zokgh dks fujLr djus gsrq xSj&vuqer 

vko';d ifjfLFkfr;ksa dks le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; 

bYkkgkckn mPp U;k;ky; }kjk fjV fiVh'ku 54978/2014 muoku Raj Kumar 

Agrawal vs Suresh Chandra Jain esa fnukad 10-04-2015 dks fn;s x;s fu.kZ; esa 

flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&13 ds izko/kku ds vuqiz;ksx 

ds fy, U;k;ky; }kjk vuqer ugha fd;s tkus ;ksX; ;qfDr;qDr dkj.k ds ckjs esa 

dqN fo'ks"k ifjfLFkfr;ksa dh foospuk dh gSA mDr U;kf;d n`"Vkar flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku ds rgr izLrqr izkFkZuk&i= ds 

fu.kZ;u esa izklafxdrk j[krs gSaA vr% mDr U;kf;d n`"Vkar ds izklafxd iSjk dk 

m)j.k bl izdkj gS%& 
The following causes, on the other hand, have been held not to 

be sufficient for absence of the defendant for setting aside an ex 

parte decree; 

 

(1)dilatory tactics; 

 

(2)bald statement of noting wrong date in diary; 

 

(3)negligence of party; 

 

(4)counsel busy in other court; 

 

(5)suit of high valuation; 

 

(6)absence of defendant after prayer for adjournment is 

refused; 

 

(7)hardship of defendant; 

 

(8)absence to get undue advantage; 

 

(9)mere thinking that the case will not be called out; not taking 

part in proceedings, etc. 

 

Conduct of Party 
15- blh izdkj i{kdkj ds vkpj.k ,oa lquokbZ ds izkd`frd fl)kar ds e/; laca/kksa 

dks le>uk izdj.k esa vko';d gSA bl gsrq ekuuh; mPpre U;k;ky; }kjk 

fo'ks"k vuqefr ;kfpdk 17942&43@1999 muoku G.P. Srivastava vs Shri R.K. 

Raizada & Ors esa fnukad 03-03-2000 dks fn;s x;s fu.kZ; esa flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&07 ds izko/kku ds vuqiz;ksx ds fy, vko';d 

rF;ksa esa ls ,d rF; i{kdkj dk vkpj.k ¼Conduct of Party½ dks /;ku esa j[kus 

ds ckjs esa U;kf;d n`"Vkar izfrikfnr fd;s gSA mDr U;kf;d n`"Vkar ds flfoy 

izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku ds rgr izLrqr 

izkFkZuk&i= ds fu.kZ;u esa izklafxdrk Li"V gSA vr% mDr U;kf;d n`"Vkar ds 

izklafxd iSjk dk m)j.k bl izdkj gS%& 
Under Order 9 Rule 13 C.P.C. an ex-parte decree passed 

against a defendant can be set aside upon satisfaction of the 

Court that either the summons were not duly served upon the 
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defendant or he was prevented by any 'sufficient cause' from 

appearing when the suit was called on for hearing. Unless 

'sufficient cause' is shown for non-appearance of the defendant 

in the case on the date of hearing, the Court has no power to set 

aside an ex-parte decree. The words "was prevented by any 

sufficient cause from appearing" must be liberally construed to 

enable the court to do complete justice between the parties 

particularly when no negligence or inaction is imputable to 

erring party. Sufficient cause for the purpose of Order 9 Rule 

13 has to be construed as elastic expression for which no hard 

and fast guidelines can be prescribed. The courts have wide 

discretion in deciding the sufficient cause keeping in view the 

peculiar facts and circumstances of each case. The 'sufficient 

cause' for non appearance refers to the date on which the 

absence was made a ground for proceeding ex-parte and 

cannot be stretched to rely upon other circumstances anterior 

in time. If 'sufficient cause' is made out for non appearance of 

the defendant on the date fixed for hearing when ex-parte 

proceedings initiated against him, he cannot be penalised for 

his previous negligence which had been overlooked and thereby 

condoned earlier. In a case where defendant approaches the 

Court immediately and within the statutory time specified, the 

discretion is normally exercised in his favour, provided the 

absence was not malafide or intentional. For the absence of a 

party in the case the other side can be compensated by 

adequate costs and the lis decided on merits. 

 

16- ekuuh; mPpre U;k;ky; }kjk flfoy vihy 1467@2011 muoku Parimal vs 

Veena @ Bharti  esa fnukad 08-02-2011 dks fn;s x;s fu.kZ; esa flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&13 ds rgr izLrqr izkFkZuk i= ds fuLrkj.k 

ds fy, izLrqrdrkZ i{kdkj dk lacaf/kr dk;Zokgh ij vkpj.k dks vk/kkj ugha 

ekuus ds ckjs esa foospuk djrs gq, U;kf;d n`"Vkar izfrikfnr fd;k gSA mDr 

U;kf;d n`"Vkar flfoy izfØ;k lafgrk&1908 ds vkns'k&09 fu;e&04 ds izko/kku 

ds rgr izLrqr izkFkZuk&i= ds fu.kZ;u esa izklafxdrk j[krs gSaA vr% mDr 

U;kf;d n`"Vkar ds izklafxd iSjk dk m)j.k bl izdkj gS%& 
24. The High Court has not set aside the material findings 

recorded by the trial Court in respect of service of summons by 

process server/registered post and substituted service. The High 

Court failed to discharge the obligation placed on the first 

appellate Court as none of the relevant aspects have been dealt 

with in proper perspective. It was not permissible for the High 

Court to take into consideration the conduct of the appellant 

subsequent to passing of the ex-parte decree. 

 

More so, the High Court did not consider the grounds on which 

the trial Court had dismissed the application under Order IX, 

Rule 13 CPC filed by the respondent/wife. The appeal has been 

decided in a casual manner. 

 

 

17- mijksDr fof/kd izko/kku ,oa U;kf;d n`"Vkarksa ds lanHkZ esa flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&04 ds voyksdu ls Kkr gksrk gS fd fdlh 

izdj.k esa fdlh i{kdkj ds fo:) lquokbZ dh frfFk ij mifLFkr ugha gksus ij 

U;k;ky; }kjk ,drjQk dk;Zokgh vey esa ykrs gq, dh xbZ vfxze dk;Zokgh ls 

ihfM+r i{kdkj }kjk U;k;ky; }kjk dh xbZ ,drjQk dk;Zokgh dks fujLr djrs 

gq, lquokbZ dk vf/kdkj nsus gsrq viuh vuqifLFkfr dk i;kZIr dkj.k izLrqr dj 

U;k;ky; dks larq"V djrs gq, U;k;ky; ls dh xbZ ,drjQk dk;Zokgh dks 

fujLr djus dk vuqrks"k izkIr fd;k tk ldrk gSA mDr dkuwuh izko/kkuksa 

U;kf;d n`"Vkarksa ds lanHkZ esa flfoy izfØ;k lafgrk&1908 ds vkns'k&09 
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fu;e&04 ds rgr izLrqr izkFkZuk&i= mDr izko/kku o U;kf;d n`"Vkarksa }kjk 

izfrikfnr ijh{k.k ij tkap fd;k tkuk vko';d gSA 

 

18- izdj.k esa mDr dkuwuh izko/kkuksa U;kf;d n`"Vkarksa ds lanHkZ esa flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&04 ds rgr izLrqr izkFkZuk&i= dh mDr 

izko/kku o U;kf;d n`"Vkarksa }kjk izfrikfnr ijh{k.k ij tkap o fo'ys"k.k fd;k 

tkuk vko';d gSA izdj.k esa izkFkhZ }kjk izkFkhZx.k ds vf/koDrk }kjk lquokbZ dh 

frfFk dh tkudkjh ugha nsus rFkk izkFkhZx.k dks fjek.M i=koyh ij iqu% lquokbZ 

dh frfFk ds ckjs esa tkudkjh ugha gksus dks vk/kkj crkrs gq, flfoy izfØ;k 

lafgrk&1908 ds vkns'k&09 fu;e&04 ds rgr fnukad 04-04-2023 dks ewy 

izkFkZuk&i= la[;k 56@2018 ds vne iSjoh esa [kkfjt fd;s tkus dks fujLr 

djrs gq, iqu% lquokbZ ij ysus ckcr~ mDr izkFkZuk&i= fnukad 08-08-2024 dks 

izLrqr fd;k gSA  

 

19- izdj.k esa loZizFke izkFkhZ }kjk fnukad 04-04-2023 dks ewy izkFkZuk&i= la[;k 

56@2018 ds vne iSjoh esa [kkfjt fd;s tkus dks fujLr djrs gq, iqu% lquokbZ 

ij ysus ckcr~ i{kdkj ds }kjk viuk;s x;s vkpj.k dk fo'ys"k.k fd;k tkuk 

vko';d gSA izdj.k esa ewy izkFkZuk&i= 56@2018 ds fo:) vihy la[;k 

59@2019 dk ekuuh; U;k;ky; }kjk fnukad 17-10-2022 dks fu.kZ; dj i=koyh 

fjek.M dj nh xbZA gktk U;k;ky; }kjk fnukad 01-02-2023 dks mDr i=koyh 

ij vkxkeh fnukad 03-03-2023 fu;r dh xbZA ysfdu fnukad 03-03-2023 dks 

U;k;ky; esa lquokbZ ugha gksus ls vkxkeh frfFk 04-04-2023 j[kh xbZA fnukad 04-

04-2023 dks izkFkhZx.k dh vuqifLFkfr esa mDr i=koyh vne gkftjh vne iSjoh 

esa [kkfjt dj nh xbZA izdj.k esa izkFkhZXk.k }kjk gLrxr izkFkZuk&i= varxZr 

vkns'k&09 fu;e&04 okLrs fnukad 04-04-2023 dks dh xbZ vne iSjoh dks 

fujLr djus dk fnukad 08-08-2024 dks djhc 480 fnu dh yEch vof/k ds 

i'pkr~ izLrqr fd;k x;k gSA izdj.k esa izkFkhZx.k ds vihy esa i{kdkj gksus ls 

izdj.k dh tkudkjh izkFkhZx.k dks gksuk izrhr gksrk gSA izkFkhZ dks izdj.k dh 

tkudkjh gksus ds mijkar izkFkhZ }kjk gLrxr izkFkZuk&i= djhc 480 fnu dh 

yEch vof/k ds i'pkr~ is'k djuk izkFkhZ ds ykijokghiwoZd vkpj.k dks Li"V 

djrk gSA ijarq ;gka bl rF; dks Hkh laKku esa ysuk vko';d gS fd fopkj.k 

U;k;ky; }kjk izdj.k dks iqu% laLFkkfir djus ij i{kdkj dks lwpuk iznku ugha 

dh xbZA blls i{kdkj dks fopkj.k U;k;ky; ij yfEcr U;kf;d dk;Zokgh dh 

frfFk dh okLrfod tkudkjh gksuk Li"V izrhr ugha gksrk gSA lquokbZ ds fl)kar 

vuqlkj izdj.k ds iqu% ntZ gksus ij i{kdkjksa dks tjh;s uksfVl ryc fd;k tkuk 

vko';d FkkA ijarq U;k;ky; }kjk izdj.k ds iqu% ntZ gksus ij i{kdkjksa dks 

tjh;s uksfVl ryc ugha fd;k x;kA bl vk/kkj ij izkFkhZ dks vkpj.k ds fl)kar 

ds vk/kkj ij izkFkhZ ds izkFkZuk&i= ij U;k;ky; esa fu;r frfFk ds fnukad 04-04-

2023 dks mifLFkr gksuk vko';d izrhr gksrk gS ijarq izkFkhZ dks lquokbZ dh frfFk 

ds laca/k esa tkudkjh ugha gksus ds dkj.k izdj.k dk i;kZIr dkj.k ds laca/k esa 

fo'ys"k.k fd;k tkuk vko';d gSA 

 

20- izdj.k esa loZizFke izkFkhZ }kjk fnukad 04-04-2023 dks ewy izkFkZuk&i= la[;k 

56@2018 ds vne iSjoh esa [kkfjt fd;s tkus dks fujLr djrs gq, iqu% lquokbZ 

ij ysus ckcr~ izLrqr i;kZIr dkj.k dk fo'ys"k.k fd;k tkuk vko';d gSA 

izdj.k esa ewy izkFkZuk&i= 56@2018 ds fo:) vihy la[;k 59@2019 dk 
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ekuuh; U;k;ky; }kjk fnukad 17-10-2022 dks fu.kZ; dj i=koyh fjek.M dj 

nh xbZA mDr vihy esa izkFkhZ i{kdkj jgus ls ekuuh; vihyh; U;k;ky; ds 

fu.kZ; ds izkFkhZ dks vius fo:) fopkjk/khu U;kf;d dk;Zokgh dk HkyhHkkafr 

laKku esa gksuk Li"V izrhr gksrk gSA ekuuh; vihyh; U;k;ky; ds vkns'k 

vuqlkj mDr i=koyh dks iqu% ntZ fnukad 01-02-2023 dks fd;k x;kA lquokbZ 

ds fl)kar vuqlkj izdj.k ds iqu% ntZ gksus ij i{kdkjksa dks tjh;s uksfVl ryc 

fd;k tkuk vko';d FkkA ijarq U;k;ky; }kjk izdj.k ds iqu% ntZ gksus ij 

i{kdkjksa dks tjh;s uksfVl ryc ugha fd;k x;kA blds lkFk fnukad 04-04-2023 

dks mDr i=koyh vne gkftjh vne iSjoh esa [kkfjt dj nh xbZA ;gka i=koyh 

ij izfØ;kRed [kkeh izrhr gksrh gSA bl izdkj izkFkhZ }kjk gktk U;k;ky; esa 

iqu% laLFkkfir U;kf;d dk;Zokgh dh lquokbZ dh frfFk dh tkudkjh ugha gksuk 

izFken`"V;k fopkj.kh; izrhr gksrk gSA bl izdkj izkFkhZ }kjk gktk U;k;ky; esa 

iqu% laLFkkfir U;kf;d dk;Zokgh dh lquokbZ dh frfFk dh tkudkjh ugha gksus ds 

dFku ls U;k;ky; lger gSA vr% 

 

vkns’k gS fd 

izkFkhZ }kjk flfoy izfØ;k lafgrk&1908 ds 

vkns’k&09 fu;e&04 ds rgr izLrqr 

izkFkZuk&i= Lohdkj fd;k tkdj ewy 

izkFkZuk&i= ij vne iSjoh esa [kkfjt djus 

dh xbZ dk;Zokgh dks fujLr djrs gq, iqu% 

lquokbZ ij fy;k tkrk gSA 

 

;g fu.kZ; esjs }kjk vkt fnukad 26-12-2024 dks fy[kok;k tkdj gLrk{kj ,oa eksgj ;qDr 

tkjh fd;k tkdj ljs btykl lquk;k x;kA  

                                                     

                                                           ¼ds’ko dqekj ehuk vkj-,-,l½ 

                                                                lgk;d dyDVj 

                                                       xq<+kekykuh&ckM+esj                                         
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