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ORDER IX
Appearance of parties and consequence of non-appearance

4. Plaintiff may bring fresh suit or Court may restore suit to
file.—Where a suit is dismissed under rule 2 or rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside, and if
he satisfies the Court that there was sufficient cause for such
failure as is referred to in rule 2, or for his non-appearance, as
the case may be, the Court shall make an order setting aside
the dismissal and shall appoint a day for proceeding with the
suit.

Interpretation

. UHROT # fIveror | qd gduem fafde ufoear wftar—1908 @ dmeEi—09
fIH—04 & UTGE &1 AT <ATATAT gRT BT T8 AT BT GhRoT H
aATp far ST S udid 81ar 81 39 ded § A Serl S
YIYTAT gIRT AIR 1966 ORISSA 232 3HdId  Prahlad Pursty vs Sheokh Abdul
Rahman ¥ fa9Te 21.011966 &7 ¥ ¥ foim & fufas ufsear
HARTT—1908 & AMQU—09 FH—04 & UTae= PI fAd=1 B gU =TSP
gera ufdurfed & 8 | e uRiffie IR &7 SE30T 39 UBhR T

2. Order 9, Rule 3, C. P. C. lays down that where neither party
appears when the suit is called on for hearing, the Court may
make an order that the suit be dismissed. Order 9, Rule 4
enacts that where a suit is dismissed under Rule 2 or Rule 3, the
plaintiff may (subject to the law of limitation) bring a fresh suit;
or he may apply for an order to set the dismissal aside and if he
satisfies the Court that there was sufficient cause for his not
paying the Court fee and postal charges (if any) required within
the time fixed before the issue of the summons, or for his non-
appearance, as the case may be, the Court shall make an order
setting aside the dismissal and shall appoint a day for
proceeding with the suit.

If the suit is dismissed under Order 9, Rule 8. C. P. C. where
the defendant appears and the plaintiff does not appear when

the suit is callegingplytﬁq@wgtdv@rﬁ prescribes that

the plaintiff may e dismissal aside.
Order 9, Rule &..Sub-rule. at ng order shall be
made under t}%ggﬁg gs% 0 éﬁ(e p%YI&WTIII has been
served on the OBERERISY, 01 04 1 14:34 1ST

eason: SelfAtt d
The learned Munsﬁ'? examined al provisions and was of

opinion that as Order 9, Rule 9 (2) clearly makes provision for
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service of the notice of the application for restoration on the
opposite party, defendant has no right to contest the proceeding
under Order 9, Rule 4 which makes no provision for service of
notice of the application on the opposite party.

3. Thus two important questions arise for consideration:

(1) Whether service of notice on the defendant in a
proceeding under Order 9, Rule 4, C. p. C. is
mandatory; and

(i) Even if the service is not mandatory, whether the
defendant can be debarred from contesting the
proceeding when he is present in Court and wants to
contest the same.

4. Order 9, Rules 9 and 14 make it clear that service of notice
on the opposite party is mandatory. Rule 14 says that no decree
shall be set aside on an application under Order 9, Rule 13,
unless notice thereof has been served on the opposite party.
Order 9, Rule 4 does not make similar provision. Absence of
corresponding provision in Order 9, Rule 4 does not
necessarily mean that in no case service of notice is mandatory.
It can, however, be said generally that notice on the opposite
party need not be served in a proceeding under Order 9, Rule
4. In certain cases, service of such notice is essential. In ILR
1949-1 Cut 572: (AIR 1951 Orissa 266), Ratnakar Ray V.
Kulamoni Ray, a Bench of this Court examined this question.
Ray, C. J. observed as follows:

"If the suit had not been set down ex parte against

them and if they were going to be bound by the

order of restoration that had been passed, | do not

understand how any order affecting them could be

passed in their absence. Some support is prayed in

aid from the absence of a provision in the terms or

the like of Sub-rule (2) of Rule (9) of the order

from Rule 4. But that does not necessarily mean

that -inany default under Order IX, Rule 3,

restoration can be had in the absence of the

opposite parties. There can be a case in which

defendant has not at all appeared or having

appeared has not filed any defence. In such cases it

is quite possible that the Court, in its discretion,

may say that no notice is necessary to be served

upon him in the matter of restoration, as he must

be served again after the suit is restored to its file.

But what about the case in which the defendant

had entered into contest and had put the plaintiff to

proof of his case? In these cases certainly the

dismissal of the plaintiffs' suit, be it under

whatever provision of the Code, gives rise to a

valuable right in his favour. It is difficult to

conceive that they can be deprived of that right

without being heard. It may be said even without

restoration the plaintiff has a right to fresh suit on

the same cause of action. It may be-so, but that

does not answer the defendants cause. It may be

for the purpose of a fresh suit lot of money is

necessary by way of payment of court-fees and the

plaintiff Sagnetorrebhl ot eriti@dresh suit.

There is always many & n cup and lip.

Under  thigpise AetrbipK e gHEVIK UFFRAEN

restoratipneehdhe suit is r bt a valuable

right”. Date: 2025.01.0¢ :14:34 I1ST
The aforesaid Btsasahos ctful concurrence. The
position, therefore is that generfjja notice to the opposite

party is not essential in a proceeding under Order 9, Rule 4, C.
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P. C. There may, however be cases where a valuable right of
the defendant may be affected. In such cases service of notice is
mandatory. It is not necessary to examine whether service of
notice in this case was mandatory as in fact without service of
notice the defendant appeared in the case and wanted to
contest.

Audi Alteram Partem
5. I UBR UlhITHSD B Ud gAdls & UThidd gid & Aed Hadl ol
HASHT U1 3 3MIeIP ¢ | $9 og AT Ieadd ATed gRT Rifda

Tt 214 /1954 A1 Sangram Singh vs Election Tribunal, Kotah, Bhurey Lal

Baya ¥ faTd 22.03.1955 &I o I foig & fufae ufssar dfear—1908
@ AeY—09 FRIH—07 & UIae™ &I fRga fad= T axd 99y gaarg &
PR Ud UfhaTeqd HIF & wed deell @ fJaaen & 2| Sad a1fis
geid & f4fde Ufshar |ied—1908 & 3Mev—09 FIH—04 & UrqU @&
dgd gwga AU @ e H giedr W g | e Sad iidd
T & YRS IRT & IS0 39 UBR g

Next, there must be ever present to the mind the fact that our

laws of procedure are grounded on a principle of natural

justice which requires that men should not be condemned

unheard, that decisions should not be reached behind their

backs, that proceedings that affect their lives and property

should not continue in their absence and that they should not be

precluded from participating in them. Of course, there must be

exceptions and where they are clearly defined they must be

given effect to. But taken by and large, and subject to that

proviso, our laws of procedure should be construed, wherever
that is reasonably possible, in the light of that principle.

The existence of such a principle has been doubted, and in any
event was condemned as unworkable and impractical by
O'Sullivan, J. in Hariram v. Pribhdas. He regarded it as an
indeterminate term "liable to cause misconception" and his
views were shared by Wanchoo, C. J. and Bapna, J. in
Rajasthan: Sewa Ram v. Misrimal. But that a law of natural
justice exists in the sense that a party must be heard in a Court
of law, or at any rate be afforded an opportunity to appear and
defend himself, unless there is express provision to the
contrary, is, we think, beyond dispute. See the observations of
the Privy Council in Balakrighna Udayar v. Vasudeva Ayyar,
and especially in T. M. Barret v. African Products Ltd. where
Lord Buckmaaster said "Dao forms or procedure should ever be
permitted to exclude the presentation of a litigant's defence".
Also Hari Vishnu's case which we have just quoted.

In our opinion, Wallace, J. was right in VenkataSubbiah v.
Lakshminarassimham in holding that "One cardinal principle
to be observed in trials by a Court obviously is that a party has
a right to appear and plead his cause on all occasions when
that cause comes on for hearing"”, and that "It follows that a
party should not be deprived of that right and in fact the Court
has no option to refuse that right, unless the Code of Civil
Procedure deprives him of it".

Sigrattfigirpt Gatsed _

6. S UBR TThR ERT YA T/ e Y G B Ubfcier Regidq &
qeg Gadl Bl FHSPIgEySign ey Yy Keagg AR ST
T gINI afaat &%%%n%gzé@_@@ HA- Mjpgingh vs Mohindra Kumar

H fa T 13.12.1963 dReddanSelf d fafde ufdear wfgdr—1908 &
MeT—09 MIA—07 & UTaRH & % oI MaId HRE (Good
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Cause) & IR ¥ fada a=d gV <& geid ufoufed &y 2| Saa
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9 IS geid & Uifis IR &7 SER0T 39 UHR g

Before proceeding to deal with the arguments addressed to us
by Mr. Setalvad-learned counsel for the appellant, it would be
convenient to mention a point, not seriously pressed before us,
but which at earlier stages was thought to have considerable
significance for the decision of this question viz., the difference
between the words "good cause" for non- appearance in O. IX,
r. 7 and "sufficient cause™ for the same purpose in O. IX, r. 13
as pointing to different criteria of "goodness" or "sufficiency"
for succeeding in the two proceedings, and as therefore
furnishing a ground for the inapplicability of the rule of
resjudicata. As this ground was not seriously mentioned before
us, we need not examine it in any detail, but we might observe
that we do not see any material difference between the facts to
be established for satisfying the two tests of "good cause" and "
sufficient cause". We are unable to conceive of a "good cause"
which is not "sufficient" as affording an explanation for non-
appearance, nor conversely of a "sufficient cause" which is not
a good one and we would add that either of these is not
different from "good and sufficient cause" which is used in this
context in other statutes. If, on the other hand, there is any
difference between the two it can only be that the requirement
of a "good cause" is complied with on a lesser degree of proof
than that of "sufficient cause™ and if so, this cannot help the
appellant, since assuming the applicability of the principle of
res judicata to the decisions in the two proceedings, if the court
finds in the first proceeding, the lighter burden not discharged,
it must afortiori bar the consideration of the same matter in the
later., where the standard of proof of that matter is, if anything,
higher.

7. U UBR AFECE ITadd AT gRT Rafder rdie 1467 /2011 39419
Parimal vs Veena @ Bharti H faqid 08.02.2011 &1 fod T foia § fafae
UfshaT Gf3d—1908 & MMeg—09 [FRH—13 & YU & JIIUANT & fofy
AP g dRD (Sufficient Cause) & IN H S Q‘QT?‘T PIREIES]
fFa 2 Saa =fie gefd ffde ufhar Gfkar—1008 & emee—09
FIH—04 & UTGEM & SUAN & oY 3Maeqd RS I ol B &g
MaTId B | s Uil IRT 6T SEX0T §9 UBR i

9. "Sufficient Cause" is an expression which has been used in
large number of Statutes. The meaning of the word "sufficient"”
is "adequate™ or "enough", in as much as may be necessary to
answer the purpose intended. Therefore, word "sufficient"
embraces no more than that which provides a platitude which
when the act done suffices to accomplish the purpose intended
in the facts and circumstances existing in a case and duly
examined from the view point of a reasonable standard of a
cautious man. In this context, "sufficient cause™ means that
party had not acted in a negligent manner or there was a want
of bona fide on its part in view of the facts and circumstances of
a case or the party cannot be alleged to have been "not acting
diligently” or "remaining inactive". However, the facts and

circumstances Sﬁg?fatt?ﬁé Nﬁt%f{lﬁ ient ground to

enable the Court? concernéd iIScretion for the
reason that whepev. rlhe cour I‘CIJS< iscretjon, it has to be
exercised judic A Vlﬁ Pz Foalfields

Ltd., AIR 196 ) i anchayat v.
Ramgiri Gosa / rép %i 9252 Pgleder Singh
Sibia v. Vijay Kumar S6od, SC 1540; and Oriental
Aroma Chemical Industries Limited v. Gujarat Industrial
Development Corporation & Another, (2010) 5 SCC 459).
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Laps of Advocate

8. $UI UBR UGHR & IA¥aad] & R W THl T4 gAdls & UIhiad
gl & weg Hadl &I FH3MT USHR ¥ AEaWh o | 39 v A
STIdH IRTd g1 fdet s1ilel 484 /2005 SHATE State Of Nagaland vs
Lipok Ao & Ors § fasTd 01.042005 & ¥ & o & oRdmm
fAfRH—1963 @ YRT—05 UGl & T8d ol & SUIHA & folv HRBI
(Lapse of Advocate) & Hael ¥ = HRd gY fagd &A1 &I 2| I
I greid fafder gfshar diddi—1908 @ 3aw—09 Ma#—04 & Urqem
@ ded uga wei-ud & faohm § grifiedr w@a €1 e Sad
e geid & e gfiis U1 &7 SS9 39 ISR T

What constitutes sufficient cause cannot be laid down by hard
and fast rules. In New India Insurance Co. Ltd. v. Shanti Misra
(1975 (2) SCC 840) this Court held that discretion given by
Section 5 should not be defined or crystallised so as to convert
a discretionary matter into a rigid rule of law. The expression
"sufficient cause" should receive a liberal construction. In Brij
Indar Singh v. Kanshi Ram (ILR (1918) 45 Cal 94 (PC) it was
observed that true guide for a court to exercise the discretion
under Section 5 is whether the appellant acted with reasonable
diligence in prosecuting the appeal. In Shakuntala Devi Jain v.
Kuntal Kumari (AIR 1969 SC 575) a Bench of three Judges had
held that unless want of bona fides of such inaction or
negligence as would deprive a party of the protection of Section
5 is proved, the application must not be thrown out or any delay
cannot be refused to be condoned.

In Concord of India Insurance Co. Ltd. v. Nirmala Devi (1979
(4) SCC 365) which is a case of negligence of the counsel
which misled a litigant into delayed pursuit of his remedy, the
default in delay was condoned. In Lala Matu Din v. A.
Narayanan (1969 (2) SCC 770), this Court had held that there
is no general proposition that mistake of counsel by itself is
always sufficient cause for condonation of delay. It is always a
guestion whether the mistake was bona fide or was merely a
device to cover an ulterior purpose. In that case it was held that
the mistake committed by the counsel was bona fide and it was
not tainted by any mala fide motive.

In State of Kerala v. E. K. Kuriyipe (1981 Supp SCC 72), it was
held that whether or not there is sufficient cause for
condonation of delay is a question of fact dependant upon the
facts and circumstances of the particular case. In Milavi Devi
v. Dina Nath (1982 (3) SCC 366), it was held that the appellant
had sufficient cause for not filing the appeal within the period
of limitation. This Court under Article 136 can reassess the
ground and in appropriate case set aside the order made by the
High Court or the Tribunal and remit the matter for hearing on
merits. It was accordingly allowed, delay was condoned and the
case was remitted for decision on merits.

Due diligence
9. X UBR UETHR ERI fbd T BRIBRY Ud GAdls & Urpfdd Rigid &

[

we el B AT natusggdot Verifiedkg T Sw =Ty,
f&eell gRT c™M (M) 103 2024 & CM L 2021 39419 Vijay Gupta vs
Mr. Gagninder Kr. Ganqﬂﬁ(,{bltaé;ss'%fng#@ke 07</2|%22 ?ﬁ e ™ foig #
fyfaet ufshar dfear—0ete: BO2FRNOAIOAAR413TE tRgd § T Y
(Due diligence) D e %%de gfoured far g1 Sad
=T geeid fafdel ufshar |f3di—1908 & 3Aae—09 fFMH—04 & UTaET
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® ST & YIRS URT BT IS 39 UHR o
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(xii) The proviso to Order VI Rule 17 prohibits, again in
absolute terms (as is apparent from the use of the word
“shall”), allowing of an application for amendment after
commencement of the trial, unless the Court finds that, in
spite of due diligence, the party could not have raised the
matter prior thereto. The latter part of the proviso, which
excepts its application where the Court is satisfied that,
despite due diligence, the amendment being sought could
not have been raised before trial commenced is, of course,
a matter entirely within the subjective discretion of the
Court. Chander Kanta Bansal v. Rajinder Singh
Anand12 adopts, to understand the expression “due
diligence”, the following definition from Words &
Phrases, Pmt Edition, 13A, of the expression:

“‘Due diligence’ in law means doing

everything reasonable, not everything possible.

‘Due diligence means reasonable diligence; it

means such diligence as a prudent man would

exercise in the conduct of his own affairs.”
Having relied on the above definition, the Supreme Court,
in Chander Kanta Bansall12, defined “due diligence” as
meaning “the diligence reasonably exercised by a person
who seeks to satisfy a legal requirement or to discharge an
obligation”. Consolidated Engineering Enterprises v.
Principal Secretary, Irrigation Departmentl3, in like
terms, defined “due diligence” as “a measure of prudence
or activity expected from and ordinarily exercised by a
reasonable and prudent person under the particular
circumstances”. Importantly, therefore, “due diligence”
connotes reasonable diligence, keeping in view the
circumstances of the case. These twin considerations have,
therefore, to inform the Court seized with the issue of
whether a litigant, before it, had exercised “due diligence”.
The elasticity of the expression is self-evident. If trial has
commenced, the Court would then have to examine, on
facts, whether the party was unable to raise the matter
before trial commenced, despite due diligence.

10. 31 TR AT STadd IRITTd g1 fafder odia ordier 1893 /2008
34l Chander Kanta Bansal vs Rajinder Singh Anand # fa9i® 11.03.2008
@ for T fvia § o ufshar dfedar—1908 @ emezr—o6 fH—17 &
URgh H darg MY (Due diligence) @& Hag H fddas #d gU TR
gfourfed fan ©1 Sad e geeia Rifda ufear wfear—1908 @&
AMQe—09 FRIA—04 & WEeE & ded URd WeA-ud & foige |
URIRTRAT G 7 | 3T Ia 1D eid & YRS URT BT IEI0T 39
TPR B

17 (oo )it wasH@OGHUEENOt Verifiedoth sides have
closed their ewdence and CE'Q{\ heir argument, but
only at this s yiKe @‘éﬁH’Hﬁ{)llcatlon
for amendme gv discussed
above, thougtpgégtoﬂaré makes it clear that
amendment of pleadings is pe ed at any stage of the
proceeding, the proviso imposes certain restrictions. It

%'Ea
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makes it clear that after the commencement of trial, no
application for amendment shall be allowed. However, if it
Is established that in spite of "due diligence" the party
could not have raised the matter before the
commencement of trial depending on the circumstances,
the court is free to order such application. The words "due
diligence™ has not been defined in the Code. According to
Oxford Dictionary (Edition 2006), the word "diligence"
means careful and persistent application or effort.
"Diligent" means careful and steady in
application to one's work and duties, showing
care and effort. As per Black's Law Dictionary
(Eighth  Edition), — "diligence” means a
continual effort to accomplish  something,
care; caution; the attention and care required
from a person in a given situation. "Due
diligence"
means the diligence reasonably expected from, and
ordinarily exercised by, a person who seeks to satisfy a
legal requirement or to discharge an obligation.
According to Words and Phrases by Drain-Dyspnea
(Permanent Edition 13A) "due diligence”, in law, means
doing everything reasonable, not everything possible.
"Due diligence” means reasonable diligence; it means
such diligence as a prudent man would exercise in the
conduct of his own affairs. It is clear that unless the party
takes prompt steps, mere action cannot be accepted and
file a petition after the commencement of trial. As
mentioned earlier, in the case on hand, the application
itself came to be filed only after 18 years and till the death
of her first son Sunit Gupta, Chartered Accountant, had
not taken any step about the so-called agreement. Even
after his death in the year 1998, the petition was filed only
in 2004. The explanation offered by the defendant cannot
be accepted since she did not mention anything when she
was examined as witness.

Inherent Power of Court

1.3 ISR UfhaTAS BT T Gais & Wahids Kgid & A deadi &
TBd RIS P Jfa-ifed Ifdaal o G YbRor § Aavdd | 59
Tq AT STadH AT g1 Nfae adie 768 /1963 AT Arjun
Singh vs Mohindra Kumar ® f&Td 13.12.1963 &I o T fooig & fifda
ufshdT AfRd—1908 & ATGT—09 RH—07 & UAE™ & SIWANT & forg
RITAT DI ’iﬁl_cb—[ uq W'UT (Role/Approch of Court) H I8 # fad=mr
PR BY A6 I Ulduied B & | Sad e geid & idd
Ufshdr Wf2dT—1908 & 3MQe—09 FIHA—04 & UrgEd & dsd UK
efA—ua & e H Ui WE § | 3fa: S9d STde g b
YTGTH URT BT €T 59 UhR B

It is common ground that the inherent power of the Court
cannot override the express provisions of the law. In other
words, if there are specific provisions of the Code dealing with
a Particular Signatdrerddot-erifien by necessary
implication exhaust the scope / rs of the Court or the
jurisdiction th;[\pajgnm gi{\(ﬁlf VIKeghiian Kamapatter the

inherent powe ourt canno” voked in order to cut
across the poWerte COURE 0 [y :CacB4 T8 prohibition
contained in thR€age meSkeiptt ess but may be implied
or be implicit from the very natuweedof the provisions that it
makes for covering the contingencies to which it relates, We




UBTSRig 9919 <dR™
2024 / 459
faofa feriep—26.12.2024

shall confine our attention to the topic on hand, namely
applications by defendants to set aside ex parte orders passed
against them and reopen the proceedings which had been
conducted in their absence.

Reason

12. 39 YR AT g Aftfa uavor § iy & omeR /faveyor #
JUATE Mg dlfcbebell bl W UHROT H HHSH 32D & | 9 oY A
scllaldla 3Td UMUTAY gIRT CRP(10)/176/2022 3-dl- Assam Gramin Vikash
Bank vs Prakash Borah ¥ f&i® 06.08.2022 @I o T faola # fufaa
UfshdT Wf2dT—1908 & 3AQe—09 fIH—07 & UEed & ded Ud
g9 & v @ 9Eg v @1 /R W) &R & Gey H
fJdar &1 T Sod ke s & 4fde ufdbar dfzd—1008 &
3Mae—09 fa¥—04 & U= & ded Ugd weiH-ud & foleE |
U] T 7 | 37 Sad Td geid & UThiTd U1 & IEI0T 39
JPR T—

28. Let this Court consider the second reason. The Court below
did not consider the reasons assigned in the said application
and merely held the reasons were unsatisfactory. The Court
was required to assign reasons why the grounds assigned were
held to be unsatisfactory. It seems that the Court below was
satisfied by the first ground and did not find the necessity to
record reasons while deciding whether good cause was shown
or not. The said order dated 02.11.2021 therefore on the face of
it, in the opinion of this Court, is liable to be interfered as the
Court below had failed to exercise a Page No.# 21/23
jurisdiction conferred upon it by law.

Allowed
13.341 UHR YIS gRI UbaRb] HrRIAE! b FRE B+ 8g JIgHAd

aMaedd URRIAT B FHsIFT UHRYT H 3Maedd 2| 59 ©g A
Soee S Ty gRI Re USRI 54978/2014 S99 Raj Kumar
Agrawal vs Suresh Chandra Jain 5 8T 10042015 &1 ¥ T fAofg &
fafaa ufsar wfedr—1908 & smMee—09 MIH—13 & Uae= &
& foIg =TITerd g1 ST fhd S A JfRgad dROT & IR H B
faery gRRerfadl @ fqde=m o | Saa =Re g Mfda ufsar
AET—1908 @ 3MAY—09 FRIH—04 & TG & Td UKId Yr=—us &
vt # urefTedr 3@ § | 3fd: Sad Re §Rid & Uiiie URT BT
SENY 39 UBR T—

When an application for setting aside ex parte decree is made

by the defendant, the court should consider whether the

defendant was prevented by "sufficient cause™ from appearing

before the court when the suit was called out for hearing.
"Sufficient cause" is a question of fact.

The following causes have been held to be sufficient for the
absence of the defendant;

(1)bona fide mistake as to the date of hearing;

2)Late arrival gf.a train: i
(2)Late arriva §Ia nature Not Verified

(3)sickness of the counsel;  / :
Digitally signéCrGyTKe av Kumar

(4)fraud of the bipesie party;
Date: 2025.01.0¢ :14:34 IST

(5)mistake of pRERFIA h&ﬁi@‘m@ﬁte in diary;

(6)negligence of next friend or guardian in case of minor
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plaintiff or defendant;
(7)death of relative of a party;
(8)imprisonment of party;
(9)strike of advocates;

(10)no instructions pursis by a lawyer, etc.

Not Allowed

14. 391 YR YRITAT §RT UHRG] BIAAE] Bl AR B 8 IR—AFAd
Aaegd URRAT Bl FHSET YbRY H A 2| §9 B8g AN
golelae ST Nrdield gR1 Re U9 54978/2014 STA Raj Kumar
Agrawal vs Suresh Chandra Jain # fadie 10.04.2015 &I o o fAvig o
fafder gfshar Afedi—1908 & 3aw—09 IHA—13 & Uraerd & SrudRT
& Ty <AATerd g1 3ged T8l by S Iy Ydagad RO & aR o
g faRy URRAT @1 f4d=mT @1 & | Sad =aride geerd Rafder gfshar
HRA—1908 & AQY—09 M¥H—04 & Uraed & d8d Ugd URiA—ua &
o 3 U IEa € 1 o Sad IiRie gRid & URiie IRT @
SENU 39 TR Bi—

The following causes, on the other hand, have been held not to

be sufficient for absence of the defendant for setting aside an ex
parte decree;

(1)dilatory tactics;

(2)bald statement of noting wrong date in diary;
(3)negligence of party;

(4)counsel busy in other court;

(5)suit of high valuation;

(6)absence of defendant after prayer for adjournment is
refused;

(7)hardship of defendant;
(8)absence to get undue advantage;

(9)mere thinking that the case will not be called out; not taking
part in proceedings, etc.

Conduct of Party

15. 34U UHR TSGR & IR Ud Gdlg & Uhias gia & #eg dadi
DI FHSE YR H IJAWH © | 59 Y AMIG Ieddd A g
IRy oAl ATRIHBT 17942—43 /1999 A G.P. Srivastava vs Shri R.K.
Raizada & Ors H f&AI® 03.032000 &I & & Foig # fHfae wfshan
ARET—1908 & 3MQW—09 FFH—07 & UG & U & ITQ aegsd
ql § W U T2 UETHR BT ATeRYT (Conduct of Party) BT &I H I&H
& IR ¥ =fie geiPaRpifg Mot Varified <ie geia @ Rifda
gfshdr  f2dr—1908 a}%&@fﬂa ). Iﬁle a\E/%Ku [T & TEd UR
s & Ao ggﬁgﬁ‘cfgm | 31 S ~ATRID &
U ORT BT SR 416:14:34 IST I

Under Order Bqﬂﬁgrhs@ %x -parte decree passed
against a defendant can be set aside upon satisfaction of the
Court that either the summons were not duly served upon the
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defendant or he was prevented by any 'sufficient cause' from
appearing when the suit was called on for hearing. Unless
'sufficient cause' is shown for non-appearance of the defendant
in the case on the date of hearing, the Court has no power to set
aside an ex-parte decree. The words "was prevented by any
sufficient cause from appearing” must be liberally construed to
enable the court to do complete justice between the parties
particularly when no negligence or inaction is imputable to
erring party. Sufficient cause for the purpose of Order 9 Rule
13 has to be construed as elastic expression for which no hard
and fast guidelines can be prescribed. The courts have wide
discretion in deciding the sufficient cause keeping in view the
peculiar facts and circumstances of each case. The 'sufficient
cause' for non appearance refers to the date on which the
absence was made a ground for proceeding ex-parte and
cannot be stretched to rely upon other circumstances anterior
in time. If 'sufficient cause' is made out for non appearance of
the defendant on the date fixed for hearing when ex-parte
proceedings initiated against him, he cannot be penalised for
his previous negligence which had been overlooked and thereby
condoned earlier. In a case where defendant approaches the
Court immediately and within the statutory time specified, the
discretion is normally exercised in his favour, provided the
absence was not malafide or intentional. For the absence of a
party in the case the other side can be compensated by
adequate costs and the lis decided on merits.

16. 9T STadH ORI §RT fdet 31Ulel 1467 /2011 9T Parimal vs
Veena @ Bharti # f&HT®H 08.022011 &I o 1 favitg # fufga ufosar
HARAT—1908 & 3MMa—09 FIH—13 & Td UKd Ul UF & R
& oY URgaddl UeThR bl WaRd BRIdEl UR TR0 HI IMMER 78l
A9 & aR # 9 wva g0 ~Re geefa ufvufed fear 21 Saa
Il geid fafder ufshar Afedi—1908 & 3aw—09 Fa#—04 & Urqer
@ dgd WRqd UM & fuime § gsfear @d 21 s Sad
% geid & YRilid URT T BExVT 39 IR T—

24. The High Court has not set aside the material findings
recorded by the trial Court in respect of service of summons by
process server/registered post and substituted service. The High
Court failed to discharge the obligation placed on the first
appellate Court as none of the relevant aspects have been dealt
with in proper perspective. It was not permissible for the High
Court to take into consideration the conduct of the appellant
subsequent to passing of the ex-parte decree.

More so, the High Court did not consider the grounds on which
the trial Court had dismissed the application under Order IX,
Rule 13 CPC filed by the respondent/wife. The appeal has been
decided in a casual manner.

17. IWIad fafdrs urgemd vd <iie geidl & Hed H fHfdd ufhar
Tfed—1908 & 3MSI—09 FH—04 & INAAIdT F ST Bl & fob el
ghRol H ol ueTpR & fdwg gaars o A R SuRerd T8 81 W
ST R YehaRWhT HIIaTel 3 H ol gU &l g AMIH DHRIas! |
Gfed vgeR g1 <IrRiignatererN ot \Vertdies sriarel & MR wd

gY gAdIS BT ARBR oA BG 07T BT AT HROT TR bR
R B BT IAIDatei@0d8al.

BT Sad B yraerl

i geidl @ ﬁ%ﬁasﬁf“ﬁ%tﬁ’fﬁm. HfdA—1908 & IMTIL—09
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fM—04 & dEd URgd WIH-UF TSI WU 9 IS gidl gRI
gfqurfed e R S fhar ST aeas 2 |

U H I DI UEEEl e gl & deW | fde ufdar
AET—1908 & 3MaT—09 IH—04 & TBd WA URFI—Ux &l Iad
U= g AT geeidl gkl gfauriad qRiefo R Sid g fagelvor fhan
ST 3Taeed © | UhRor H Wefl gRT Uriivror & Sfférqedt g1 gedrg @l
A &1 SR T80 o7 qr wrfiror b RAvs uHEell R YA gAdals
@ Al & IR H SFSRI A8l B Bl SMER gdrd gy Nfde gfshar
AEAT—1908 & 3MMQe—09 MIH—04 & Ted fadAld 04.04.2023 I HA
grRfT-ua T 56 /2018 & 3MeH WAl H WIRY fhy oM & e
PRd U Y GAdIg R o d19q Sad WA—ua f&id 08.08.2024 I

TR A 2|

AR H |dged wefl g1 Qe 04.04.2023 T Hol URAI-UF G
56 /2018 @ 31aH URAl H WIRG [ M I FRET dd 8¢ Y gAdTs
R oF 916 UTER D GRT AYAR™ I MR &7 faveryor fhar S
JAMEaeH & | YD H Hel UrRIH-UA 56,2018 b [dwg MU AT
59 /2019 BT HH-IT ARTAd gRT i 17.10.2022 &1 077 B u=Tdl
RAmTs &R < TS| BT TGS §RT fSHI® 01.02.2023 B S Gl
R M AT 03.03.2023 fFad @1 g | <ifba feAid 03.03.2023 @7
=T H gAdTs el &1 3 Sl [IfYr 04.04.2023 & 8 | f&7id 04
04.2023 T UTITOT ®I SulRerfcs § Iad UATdell 3fGH BTN JGH URdl
H @RS dR & TS| YBROT H UrRier gRT s wefA-uA 3fcd
Me—09 fTIH—04 R feHld 04.04.2023 HT &I TS feq WAl @I
fR¥d B BT eI 08.08.2024 HI HUd 480 fod &I =1 @ &
U URd hAT TRAT 2 UAReT H wier & ordfidl H ueeR B 9
JHROT P TGN GriTor &r 891 uclid 8rar g1 wreft &l udRer @l
STF®RI 8 & Suxid el gRT & Ta UrfFr-us &9 480 fad @
S A & UTAR] U™ HRAT Uil & ATRARIYdd SR Bl W
AT © | R BT 39 q20 Bl A HH H o aedd 7 b fq=mRor
RITe §RT UHBRT BT G FRATUT A TR UADBR Pl ol UG el
P TS | SO AR Bl IR RIT WR Afted =1fd Hriddrel &
fafdr o IRAfds TEGNT BT W Ydid A8l glal 3 | gAde & fHgid
AR UBRY & G Gol 8l W USTHRI DI SRR ANCH ToAd [BAT ST
JATILID AT | R AATAI §RT YHRY & Ya: Gol Bl TR UEDBRI Pl
SRIY AT dod w8l fhar T 39 MR R urefl &l merer & Rigia
@ MR W weft &y R |mRre § fAad fafsr @ fa|id 04.04.
2023 BT IURIT BFT ATAIS Uaild BIAT & URg Uil &I Gars o fafy
P 4T H IHBRI el 89 & BRI UHIY] BT I BRI b deg H
Rroaror RrT ST Hé&gaéwe Nothe\rlfled
R Digitallysign?d'gKe av Kumar
YT Se e Y -
56/2018$Wﬁ?§§§[}?£%!2g%‘§[§§0
BRI

W o g9 URd ude
AR H H URHI-UF 56 /2018 & fdwg 3MUlel AT 59 /2019 T
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AT <RATed gRT fedid 17.10.2022 &1 Aol &R g=rgen RAvE &)
& T | Sad A H Ui UEeR R W AME Ui <R B
ot @& el @1 e fowe foomea =nfie arRiaEr &1 welvifa
G H BT W U BT ® | AEA STl NI & 3Ry
ATAR Iad UGl Dbl Y: &0l &l 01.02.2023 Bl fhar 11| FAdTs
& RIGId AR YHRY & Y: Tol B UR UEDRI bl SR Alfcd dold
fhaT ST oMaedds 7| WRg <R §RT U0l & T qof 8 W
JeThRI Bl SR AT Tod Fal fhar T | s9e AT faid 04.04.2023
BT I YATIA! 3EH BRI eH IRAY § WIRS &R <1 T3 | I&T I=Tdel
R UhITHS @Hl Tdid 8l 2 | 39 UeR uell gRI g <mrad H
U RATUT T Briare! & gadis &I [ &1 SIFeRT 81 8T
gAYl [qeRoNg gdid 81 81 99 YR Uil g1 8ol =i §
U RIS =1 BRIATEl B Geds &1 [ & JIHaRI 81 81 &
PUF W AT Feqd 8 | 3T

3T & fb
greff zgrer fRPifder ufeserr ifdar-1908 @&
3713e-09  [ergH—-04 &  Tdad yxgd
grefeir—-g= i fBEr - GiraeT Hed
grefair—gsr g 3icH Godt H FJfPor e
Bl 18 BIEaidl @ ferRed @ded gU Fer:
gerarg e fererr oiar 81

g8 oy AR gRT ST f3A1d 26.12.2024 I foRGATAT STHR ERIER Ud HIgR I
SR T SR AR §oTard Gl 71T |

(BT HAR HAT RTTH)
AEID boTdex

TETATAT I —aTSHR

Signature Not Verified

Digitally agnéd‘CKe av Kumar
Meena

Date: 2025.01.0¢
Reason: SeIfAttﬁFﬁd

:14:34 IST
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