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2. Application of Act.—

(1)This Act applies—
(a) to any person, who is a Hindu by religion in any of its
forms or developments, including a Virashaiva, a
Lingayat or a follower of the Brahmo, Prarthana or Arya
Samay,
(b) to any person who is a Buddhist, Jaina or Sikh by
religion, and (c) to any other person who is not a Muslim,
Christian, Parsi or Jew by religion, unless it is proved that
any such person would not have been governed by the
Hindu law or by any custom or usage as part of that law
in respect of any of the matters dealt with herein if this Act
had not been passed.

Explanation.—The following persons are Hindus, Buddhists,
Jainas or Sikhs by religion, as the case may be:—
(a) any child, legitimate or illegitimate, both of whose
parents are Hindus, Buddhists, Jainas or Sikhs by
religion;
(b) any child, legitimate or illegitimate, one of whose
parents is a Hindu, Buddhist, Jaina or Sikh by religion
and who is brought up as a member of the tribe,
community, group or family to which such parent belongs
or belonged;
(c) any person who is a convert or reconvert to the Hindu,
Buddhist, Jaina or Sikh religion.

(2) Notwithstanding anything contained in sub-section (1),
nothing contained in this Act shall apply to the members of any
Scheduled Tribe within the meaning of clause (25) of article 366
of the Constitution unless the Central Government, by notification
in the Official Gazette, otherwise directs.

(3) The expression “Hindu” in any portion of this Act shall be
construed as if it included a person who, though not a Hindu by
religion, is, nevertheless, a person to whom this Act applies by
virtue of the provisions contained in this section.
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15. Agricultural land is the foundation of a sense of security and freedom from
fear. Assured possession is a lasting road for development, intellectual, cultural
and moral and also for peace and harmony. Agriculture is the only sources of
livelihood for the tribes, apart from collection and sale of minor forest produce.
Land is their most important natural asset and imperishable endowment from
which the tribals derive their sustenance, social status, a permanent place of
abode and work. The Scheduled Tribes predominantly live in Andhra Pradesh,
Maharashtra, Bihar, Gujarat, Orissa, Madhya Pradesh, Rajasthan and North
Eastern States, though they spread to other States sparsely.
Xxx
18. When male member has the right to seek partition and at his behest,
fragmentation  of family holding is effected, why not the right to
inheritance/succession be given to a female? On_agnatic theory, she gets a
shadow, but not substance. Right to equality and social justice is an illusion. The
denial is absolutely inconsistent with public policy, unfair, unjust and
unconscionable. The reason of fragmentation of holding or division of tenancy
right would hardly be a ground to discriminate against a woman from her right
to inherit the property of the parent or husband. In V. Tulasamma v. Sesha Reddy,
this Court, cognizant to equality in intestate succession by Hindu woman, held
that after the advent to independence old human values assumed new complex;
women need emancipation; new social order need to be set up giving women
equality and place of honour, abolition of discrimination based on equal right to
succession is the prime need of the hour and temper of the times. In Chiranjeet
Lal v. Union of India, this Court held that the guarantee against the denial of
equal protection of the law does not mean that identically the same rule of law
should be made applicable to all persons within the territory of India in spite of
difference in circumstances or conditions. It means that there should be no
discrimination between one person and another. It is with regard to the subject
matter of the legislation. In State of West Bengal v. Anwar Ali Sarkar, it was held
that the prohibition under Article 14 is to secure all persons against arbitrary
laws as well as arbitrary application of laws. It applies to procedural and
substantive law. Maneka Gandhi v. Union of India, reiterates its creed on
grounds of justice, equity and fairness lest law becomes void, oppressive, unjust
and unfair.

xXxx

41. The Christians in India are governed by the Indian Succession Act, 1925. It
is stated that by operation of Section 1 notification issued under the Government
of India Act of 1935, the operation thereof stood excluded to the tribal Christians
residing in the State of Bihar. There is no such prohibition in other States. Even
otherwise, though the principles of Indian Succession Act are strictly
inapplicable, the general principles therein being consistent with justice, equity
and good conscience should equally be applicable to the tribal Christians of the
Bihar State.
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42. I would hold that the provisions of Hindu Succession Act, 1956 and the Indian
Succession Act, 1925 though in terms, would not apply to the Scheduled Tribes,
the general principles contained therein being consistent with justice, equity,
fairness, justness and good conscience would apply to them. Accordingly I hold
that the Scheduled Tribe women would succeed to the estate of their parent,
brother, husband, as heirs by intestate succession and inherit the property with
equal share with male heir with absolute rights as per the general principles of
Hindu Succession Act, 1956, as amended and interpreted by this Court and
equally of the Indian Succession Act to tribal Christian. However, the right of
alienation will be subject to the relevant provisions like the Act, the Bihar
Scheduled Areas Regulation, 1969, Santhals (Amendment) Act, 1958, Santhal
Parganas Tenancy (Supplementary Provisions) Act, 1949 as amended from time
to time etc. They would be applicable to them and subject to the conditions
mentioned therein. In case the tribal woman intends to alienate the land, subject
to obtaining appropriate permission from the competent authority under the
appropriate Act, she should first offer the land for sale to the brother or in his
absence to any male lineal descendant of the family and the sale will be in terms
of mutually agreed consideration and other terms etc. In case of any
disagreement on consideration, the consideration shall be determined on an
application filed by either party before the competent civil court of original
Jjurisdiction over the area in which the land is situated and the decision of the
civil court after adduction of evidence and consideration thereof, shall be final
and binding on the parties. In case the brother or lineal descendent is not willing
to purchase either by mutual agreement or as per the price settled by the civil
court, the female tribal woman shall be entitled to alienate the land to the non-
tribal but subject to the provisions of the appropriate Act.

7. 1 UBR AFER Aared <Orarerd g1 Re Nifes s S\ 219 /1986 39dE
Madhu Kishwar & Ors vs State OfBiharff e T dgHd foig feare 17.04.
1996 ¥ f2=g ISTRIABR ARNTIA—1956 B aRI—2 (2) & FaH H Gfad
S We W B SaRIgeR  ARHIH—1956 & U@ @l
AT & R H GRAT B T8 & | Sad MDA B YRIAD URT
BT X0 9 ThR B—

We have read with great admiration the opinion of our learned brother K,
Ramaswamy, J. prepared after deep and tremendous research made on the
conditions of the tribal societies in India, leave alone the State of Bihar, and in
drawing a vivid picture of the distortions which appear in the regulation of
succession to property in tribal societies, when tested on the touchstone of the
codified Hindu law now existing in the form of The Hindu Succession Act, 1956
etc. It is worth-while to account some legislation on the subject. The Hindu
Succession Act governs and prescribes rules of succession applicable to a large
majority of Indians being Hindus, Sikhs, Buddhists, Jains etc. whereunder since
1956, if not earlier, the female heir is put at par with a male heir. Next in the line
of numbers is the Shariat Law, applicable to Muslims, whereunder the female
heir has an unequal share in the inheritance, by and large half of what a male
gets. Then comes the Indian Succession Act which applies to Christians and by
and large to people not covered under the aforesaid two laws, conferring in a
certain manner heirship on females as also males. Certain chapters thereof are
not made applicable to certain communities. Sub-section (2) of section 2 of the
Hindu Succession Act significantly provides that nothing contained in the Act
shall apply to the members of any Scheduled tribe within the meaning of clause
(25) of Article 366 of the Constitution, unless otherwise directed by the Central
Government by means of a notification in the official gazette. Section 3(2) further
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provides that in the Act, unless the context otherwise requires, words importing
the masculine gender shall not be taken to include females. (Emphasis supplied).

General rule of legislative practice is that unless there is anything repugnant in
the subject or context, words importing the masculine gender used in statutes are
to be taken to include females. Attention be drawn to Section 13 of the General
Clauses Act. But in matters of succession the general rule of plurality would have
to be applied with circumspection. The afore provision thus appears to have been
inserted ex abundantl cautela. Even under Section 3 of the Indian Succession Act
the State Government is empowered to exempt any race, sect or tribe from the
operation of the Act and the tribes of Mundas, Oraons, Santals etc. in the State
of Bihar, who are included in our concern, have been so exempted. Thus neither
the Hindu Succession Act, nor the Indian Succession Act, nor even the Shariat
Law is applicable to the custom governed tribals. And custom, as is well
recognized, varies from people to people and region to region.

In face of these divisions and visible barricades put up by the sensitive tribal
people valuing their own customs, traditions and usages, judicially enforcing on

them the principles of personal laws applicable to others, on an elitist approach

or on equality principle, by judicial activism, is a difficult and mind-boggling
effort. Brother K. Ramaswamy, J. seems to have taken the view that Indian

legislatures (and governments too) would not prompt themselves to activate in
this direction because of political reasons and in this situation, an activist Court,

apolitical as it avowedly is, could get into action and legislate broadly on the
lines as suggested by the petitioners in their written submissions. However,

laudable, desirable and attractive the result may seem, it has happily been viewed
by our learned brother that an activist court is not fully equipped to cope with the
details and intricacies of the legislative subject and can at best advise and focus
attention on the State polity on the problem and shake it from its slumber, goading
it to awaken, march and reach the goal. for in whatever measure be the concern
of the court, it compulsively needs to apply, somewhere and at sometime, brakes
to its self-motion, described in judicial parlance as self restraint. We agree
therefore with brother K. Ramaswamy, J. as summed up by him in the paragraph
ending on page 36 of his judgment that under the circumstances it is not desirable
to declare the customs of tribal inhabitants as offending Articles 14, 15 and 21 of
the Constitution v and each case must be examined when full facts are placed
before the Court.

With regard to the statutory provisions of the Act, he has proposed to the reading
down of section 7 and 8 in order to preserve their constitutionality. This approach
is available from page 36 onwards of his judgment. The words "male
descendants" wherever occurring, would include "female descendants". It is also
proposed that even though the provisions of the Hindu Succession Act, 1956 and
the Indian Succession Act, 1925 in terms would not apply to the Scheduled Tribes,
their general principles composing of justice, equity and fairplay would apply to
them. On this basis it has been proposed to take the view that the Scheduled Tribe
women would succeed to the estate of paternal parent, brother or husband as
heirs by intestate succession and inherit the property in equal shares with the
male heir with absolute rights as per the principles of Hindu Succession Act as
also the Indian Succession Act. However much we may like the law to be so we
regret our inability to subscribe to the means in achieving such objective. If this
be the route of return on the Court's entering the thichet, it is for better that the
court kept out of it. It is not far to imagine that there would follow a bee-line for
similar claims in diverse situations, not stopping at tribal definitions, and a
deafening uproar to bring other systems of law in line with the Hindu Succession
Act and the Indian Succession Act as models. Rules of succession are indeed

Signature Not Verified

Digitally sign?d'gke av Kumar
Meena

Date: 2026.04.0 :11:08 IST
Reason: SeIfAtteFﬁd

Page 9 of 35



g 99 FRARM
2024 /514

oot fedie: 27.03.2026

susceptible of providing differential _treatment, not necessarily equal.
Nonuniformities would not in all events violate Article 14. Judge-made
amendments to provisionary over and above the available legislature, should
normally be avoided. We are thus constrained to take this view, even though it
may appear to be conservative, for adopting a cautious approach, and the one
proposed our learned brother is, regretfully not acceptable to us.

8. S UBR AMAY Hard arerd gRT fafdd rdfiel dv=ar 13516 /2024
A Tirith Kumar vs Daduram ¥ 3 T {aid 19122024 ¥ 25
ICRIYBR ASIH—1956 B gRT—2 (2) & HeH H ST ST
e R B35 IRINEGR ARFIA—1956 & g™ &I JqUATRI] &
IR H AR DI TS B | I S I B AT R B SgIer A
UPR &—

3. The parties to the present lis claim to be Hindus and therefore ask that
they be governed by Hindu law in matters of inheritance. The High Court
has disallowed this contention on the ground that the parties are members
of the Sawara tribe, which is a notified tribe under Article 342 of the
Constitution of India. The constitutional position in regard to Articles 341
and 342, which deal with scheduled castes and tribes, respectively, has
been delineated by a Constitution Bench of this Court in M.R. Balaji v.
State of Mysore6 in the following terms:
“20. ...It was realised that in the Indian Society there were other
classes of citizens who were equally, or may be somewhat less,
backward than the Scheduled Castes and Tribes and it was thought
that some special provision ought to be made even for them. Article
34(1) provides for the issue of public notification specifying the
castes, races or tribes which shall, for the purposes of this
Constitution, be deemed to be Scheduled Castes either in the State
or the Union territory as the case may be. Similarly Article 342
makes a provision for the issue of public notification in respect of
Scheduled Tribes. Under Article 338(3), it is provided that
references to the Scheduled Castes and Scheduled Tribes shall be
construed as including references to such other Backward Classes
as the President may, on receipt of the report of a commission
appointed under Article 340(1) by order, specify and also to the
Anglo-Indian community. It would thus be seen that this provision

contemplates that some Backward Classes may by the Presidential
order be included in Scheduled Castes and Tribes.”

We may also notice the observations in State of Maharashtra v. Milind7 in

this context:
“11. By virtue of powers vested under Articles 341 and 342 of the
Constitution of India, the President is empowered to issue public
notification for the first time specifying the castes, races or tribes or
part of or groups within castes, races, or tribes which shall, for the
purposes of the Constitution be deemed to be Scheduled Castes or
Scheduled Tribes in relation to a State or Union Territory, as the
case may be. The language and terms of Articles 341 and 342 are
identical. What is said in relation to Article 341 mutatis mutandis
applies to Article 342. The laudable object of the said articles is to
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provide additional protection to the members of the Scheduled
Castes and Scheduled Tribes having regard to social and
educational backwardness from which they have been suffering
since a considerable length of time. The words “castes” or “tribes”
in the expression “Scheduled Castes” and “Scheduled Tribes” are
not used in the ordinary sense of the terms but are used in the sense
of the definitions contained in Articles 366(24) and 366(25). In this
view, a caste is a Scheduled Caste or a tribe is a Scheduled Tribe
only if they are included in the President's Orders issued under
Articles 341 and 342 for the purpose of the Constitution. Exercising
the powers vested in him, the President has issued the Constitution
(Scheduled Castes) Order, 1950 and the Constitution (Scheduled
Tribes) Order, 1950. Subsequently, some orders were issued under
the said articles in relation to Union Territories and other States and
there have been certain amendments in relation to Orders issued, by
amendment Acts passed by Parliament.” (Emphasis supplied)

Recently, a seven-judge Bench in State of Punjab v. Davinder Singh8 also
made a reference to these judgments.

4. As is clear from the aforesaid extracts, the lists made under Articles 341
and 342 are to be amended only with the permission of the President. So,
naturally, for a tribe to be notified as a scheduled tribe, a notification to
that effect has to be issued and vice versa, i.e. for a tribe to be de-notified
as well. The High Court noted that the parties did not produce any
notification demonstrating that the Sawara tribe stands de-notified. There
is no possibility of a different view on this question.

5. The HSA, 1956, at the very outset, details as to whom the legislation

would apply, and it clearly states that scheduled castes and tribes shall be

outside its purview of application. Section 2(2) thereof reads as under:
“2. Application of Act.— (I)This Act applies— ... (2)
Notwithstanding anything contained in sub-section (1), nothing
contained in this Act shall apply to the members of any Scheduled
Tribe within the meaning of clause (25) of article 366 of the
Constitution unless the Central Government, by notification in the
Official Gazette, otherwise directs.”

6. The words of the section are explicit. The HSA, 1956, cannot apply to
scheduled tribes. This position of law is well settled. We may reproduce
with profit the observations made in certain judgments of this Court.

6.1 In Madhu Kishwar v. State of Bihar, MM Punchhi, J as his Lordship
then was, noted the application of Section 2(2) of HSA as follows:
“4. ...Sub-section (2) of Section 2 of the Hindu Succession Act
significantly provides that nothing contained in the Act shall apply
to the members of any Scheduled Tribe within the meaning of clause
(25) of Article 366 of the Constitution unless otherwise directed by
the Central Government by means of a notification in the Official
Gazette. Section 3(2) further provides that in the Act, unless the
context otherwise requires, words importing the masculine gender
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shall not be taken to include females. (emphasis supplied) General
rule of legislative practice is that unless there is anything repugnant
in the subject or context, words importing the masculine gender used
in statutes are to be taken to include females.

Attention be drawn to Section 13 of the General Clauses Act. But in
matters of succession the general rule of plurality would have to be
applied with circumspection. The afore provision thus appears to
have been inserted ex abundanti cautela. Even under Section 3 of the
Indian Succession Act the State Government is empowered to exempt
any race, sect or tribe from the operation of the Act and the tribes of
Mundas, Oraons, Santhals etc. in the State of Bihar, who are
included in our concern, have been so exempted. Thus neither the
Hindu Succession Act, nor the Indian Succession Act, nor even the
Shariat law is applicable to the custom-governed tribals. And
custom, as is well recognized, varies from people to people and
region to region.”

The aforesaid position was reiterated by a Bench of three learned judges
in Ahmedabad Women Action Group (AWAG) v. Union of India.

6.2 We find that the aforesaid position has been consistently adopted by
the High Courts as well. Reference may be made to Bhuri v. Marotil I,
Bhagwativ. Cheduram, and Bini B. (Dr.) v. Jayan P.R. Here only we may
clarify that this reference to judgments of the High Courts shall not be
construed as a comment upon their merits.

7. Therefore, the Courts below clearly erred on this count, and the High
Court took the correct view. Having observed this, the High Court then
proceeded to grant a portion as property to Mardan’s daughters and their
descendants on the grounds of justice, equity and good conscience,
apparently but without explicit mention, taking cue from the dissenting
Jjudgment Madhu Kishwar (supra) by Ramaswamy, J., wherein he held as
under:
“38. Law is the manifestation of principles of justice, equity and
good conscience. Rule of law should establish a uniform pattern for
harmonious existence in a society where every individual would
exercise his rights to his best advantage to achieve excellence,
subject to protective discrimination. The best advantage of one
person could be the worst disadvantage to another. Law steps in to
iron out such creases and ensures equality of protection to
individuals as well as group liberties. Man's status is a creature of
substantive as well as procedural law to which legal incidents would
attach. Justice, equality and fraternity are trinity for social and
economic equality...
XXX
56. I would hold that the provisions of the Hindu Succession Act,
1956 and the Indian Succession Act, 1925 though in terms, would
not apply to the Scheduled Tribes, the general principles contained
therein being consistent with justice, equity, fairness, justness and
good conscience would apply to them. Accordingly I hold that the
Scheduled Tribe women would succeed to the estate of their parent,
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brother, husband, as heirs by intestate succession and inherit the

property with equal share with the male heir with absolute rights as

per the general principles of the Hindu Succession Act, 1956, as

amended and interpreted by this Court and equally of the Indian

Succession Act to tribal Christians...”

XXX

9. Having considered the pronouncements of this Court as aforesaid, and
keeping in view the fact that Mardan passed away in the year 1951, that
is, prior to the enactment of HSA, 1956, we find no error in the judgment
of the High Court applying the provisions of the Central Provinces Laws
Act, 1875 and more particularly Section 6 thereof which postulates the
application of the principle of justice, equity and good conscience, to
account for possibilities not covered by Section 5 of the Act.

9. 39 YbR AT Waled ~graTerd giRT Re Nifee  WRar 6901 /2022 SHAE
Kamala Neti (Dead) Thr. Lrs. vs Special Land Acquisition Oﬁ‘icerﬁ o T feeTi®
09.12.2022 H 25 STRINGR ARAFRA—1956 & aR—2 (2) & HaH H
AT TSI FHE WR 25 STRIE®R 3 H—1956 & UTaeT Bl
JIUATSTAT & IR H G Bl T3 © | & AP gl & YD Ry
BT GV 14 TR 2—

6. A short question which is posed for consideration of this Court is whether the
appellant/petitioner being the daughter is entitled to the share in the
compensation with respect to the land acquired, on survivorship basis under the
provisions of Hindu Succession Act?

At the outset, it is required to be noted that the appellant belongs to tribal
community and is a member of Scheduled Tribe. As per Section 2(2) of the
Hindu Succession Act, the Hindu Succession Act will not be applicable to the
members of the Scheduled Tribe. Therefore, as such as rightly observed by the
High Court the appellant cannot claim _any right of survival under the
provisions of the Hindu Succession Act. Therefore, so long as Section 2(2) of
the Hindu Succession Act stands and there is no amendment, the parties shall
be governed by the provisions of Section 2(2) of the Hindu Succession Act.
Therefore, though on equity we may be with the appellant being daughter and
more than approximately 70 years have passed after the enactment of the Hindu
Succession Act and much water has flown thereafter and though we are prima
facie of the opinion that not to grant the benefit of survivorship to the daughter
in the property of the father can be said to be bad in law and cannot be justified
in the present scenario, unless Section 2(2) of the Hindu Succession Act is
amended, the parties being member of the Scheduled Tribe are governed by
Section 2(2) of the Hindu Succession Act. It is observed and held by this Court in
the case of Mohan Koikal (supra) that when there is a conflict between the law
and equity, the law would prevail. Equity can only supplement the law. There is
a gap in it but it cannot supplant the law.

6.1 If the claim of the appellant on the basis of the survivorship under the Hindu
Succession Act is accepted in that case it would tantamount to amend the law. It
is for the legislature to amend the law and not the Court.

6.2 Now so far as the reliance placed upon the decision of this Court in the case
of Madhu Kishwar (supra) by the learned counsel for the appellant is concerned,
at the outset it is required to be noted that by the majority decision this Court
refused to strike down the provisions of Chota Nagpur Tenancy Act, 1908 which
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provided the succession to property in the male line of heirs and denying the right
to Succession to the daughter, on the touchstone of Article 14. However, this
Court read into the said provisions and observed and held that the intervening
right of female dependents/descendants under Sections 7 and 8 of the Act shall
be carved out, by suspending the exclusive right of the male succession till the
female dependent/descendent chooses other means of livelihood manifested by
abandonment or release of the holding kept for the purpose. This Court by
observing so disposed of the writ petition. However, by disposing the writ petition
this Court issued direction to the State of Bihar to comprehensively examine the
question on the premise of our constitutional ethos and the need voiced to amend
the law.

6.3 This Court also directed to examine the question of recommending to the
Central Government whether the Central Government consider it just and
necessary to withdraw the exemptions given under the Hindu Succession Act and
the Indian Succession Act in so far as the applicability of these provisions to the
Scheduled Tribes in the State of Bihar is concerned.

6.4 However, Mr. Justice K. Ramaswamy in his concurrent judgment has further
observed and held that the provisions of the Hindu Succession Act and the Indian
Succession Act would apply to the Scheduled Tribes, the general principles
contained therein being consistent with justice, equity, fairness, justness and
good conscience would apply to them. Thereafter it is held that the Scheduled
Tribe women would succeed to the estate of their parent, brother, husband, as
heirs by intestate succession and inherit the property with equal share with the
male heir with absolute rights as per the general principles of the Hindu
Succession Act, 1956, as amended and interpreted by this Court. However, it is
required to be noted that the same is minority view.

7. Under the circumstances in view of Section 2(2) of Hindu Succession Act
and the appellant being the member of the Scheduled Tribe and as the female
member of the Scheduled Tribe is specifically excluded, the appellant is not
entitled to any right of survivorship under the provisions of Hindu Succession
Act. No error has been committed by the High Court. The appeal therefore
deserves to be dismissed and is accordingly dismissed.

7.1 Before parting, we may observe that there may not be any justification to deny
the right of survivorship so far as the female member of the Tribal is concerned.

When the daughter belonging to the non-tribal is entitled to the equal share in

the property of the father, there is no reason to deny such right to the daughter
of the Tribal community. Female tribal is entitled to parity with male tribal in

intestate succession. To deny the equal right to the daughter belonging to the
tribal even after a period of 70 years of the Constitution of India under which

right to equality is guaranteed, it is high time for the Central Government to look
into the matter and if required, to amend the provisions of the Hindu Succession

Act by which the Hindu Succession Act is not made applicable to the members of
the Scheduled Tribe.

10.39 UHPR AMECE Boiile Sod Ol gRT fgdid ofdial am
825 /2014 AT Smt. Butaki Bai & Others v. Sukhbati 5 & T fadi® 02.
052014 H 25 ICRIEGR ASTH—1956 B gIRT—2 (2) & FeH o
AT TSI FEd R 275 STRIGSR ARHIH—1956 & Urqem ol
ITUATIT & IR H ARAT BI T © | I AMMID I & YR URT
BT IENUT T TpR B—
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7. This question of law relates to Section 2 of the Hindu Succession Act, 1956.
Section 2 of the Act of 1956 relates to applicability of that Act to certain class of
person and runs as under:--
“2. Application of Act.-- (1) This Act applies --
(a) to any person, who is a Hindu by religion in any of its forms or
developments including a Virashiva, a Lingayat or a follower of the
Brahmo, Prarthana or Arya Samaj.
(b) to any person who is a Buddhist, Jaina or Sikh by religion; and
(c) to any other person who is not a Muslim, Christian, Parsi or Jew by
religion unless it is proved that any such person would not have been
governed by the Hindu law or by any custom or usage as part of that law
in respect of any of the matters dealt with herein if this Act had not been
passed.

Explanation.-- The following persons are Hindus, Buddhists, Jainas or
Sikhs by religion, as the case may be:--

(a) any child, legitimate or illegitimate, both of whose parents are Hindus,
Buddhists, Jainas or Sikhs by religion?

(b) any child, legitimate or illegitimate one of whose parents is a Hindu,
Buddhists, Jaina or Sikh by religion and who is brought up as a member
of the tribe, community, group or family to which such parent belongs or
belonged;

(c) any person who is a convert or re-convert to the Hindu, Buddhist, Jaina
or Sikh religion.

"(2) Notwithstanding anything contained in sub-section (1), nothing
contained in this Act shall apply to the members of any Scheduled Tribe
within the meaning of clause (25) of Article 366 of the Constitution unless
the Central Government, by notification in the Official Gazette, otherwise
directs.”

8. A careful reading of sub-section (2) of section 2 leaves no manner of doubt that
the Act of 1956 would not be applicable to the members of any Scheduled Tribe
within the meaning of clause (25) of Article 366 of the Constitution of India,
unless Central Government by notification in the Official Gazette otherwise
directs. It would be appropriate to look into Article 366(25) and Article 342 of
the Constitution of India, it states as under:--

“Clause (25) of Article 366.-- “Scheduled Tribes” means such tribes or
tribal communities or parts of or groups within such tribes or tribal
communities as are deemed under Article 342 to be Scheduled Castes for
the purposes of this Constitution.

Article 342 -- Scheduled Tribes

"(1) The President (may with respect to any State (or Union
territory), and where it is a State (* * *), after consultation with the
Governor [* * *] thereof,) by public notification, specify the tribes
or tribal communities or parts of or groups within tribes or tribal
communities which shall for the purposes of this Constitution be
deemed to be Scheduled Tribes in relation to that State (or Union
territory, as the case may be)."

(2) Parliament may by law include in or exclude from the list of Scheduled Tribes
specified in a notification issued under clause (1) any tribe or tribal community
or part of or group within any tribe or tribal community but save as aforesaid a
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notification issued under the said clause shall not be varied by any subsequent
notification.

9. A list of Scheduled Tribes is contained in Constitution of India Scheduled Tribe
Order 1950 as amended w.e.f- 1-11-2000 by virtue of Section 20 of M.P.
Reorganization Act, 2000 which provides that on and from the appointed day, the
Constitution Scheduled Tribe Order 1950 shall stand amended as directed in 4th
Schedule. The Tribe-Halba is mentioned in entry seventeen in relation to
Chhattisgarh in above order. It is also not in dispute that the Halba Tribe is a
Scheduled Tribe within the meaning of Constitution of India notified by President
of India and it is a Scheduled Tribe within the definition of Article 366(25) of the
Constitution. Thus, the provisions of Hindu Succession Act, 1956 do not pro-tanto
apply to the members of Scheduled Tribe as per Section 2(2) of the Act of 1956,
because of non-obstante clause in Section 2(2) of Act of 1956, as the customary
law of the Scheduled Tribe has been preserved by the legislature.

10. The Supreme Court in case of Madhu Kishwar and others v. State of Bihar
and others, (1996) 5 SCC 125 : (AIR 1996 SC 1864), after noticing sub-section
(2) of Section 2 of Act of 1956, held as under:--

A R “Thus neither the Hindu Succession Act, nor the Indian
Succession Act, nor even the Shariat law is applicable to the custom-
governed tribals. And custom, as is well recognized, varies from people to
people and region to region.”

11. Thus it is held that provisions of Hindu Succession Act, 1956 will not apply
to the parties, as they are Halba scheduled tribes, which is scheduled tribe within
the meaning of Article 366(25) of the Constitution of India and Central
Government has not issued any notification directing otherwise and applying the
provisions of Hindu Succession Act to them. This substantial question of law is
answered accordingly.

11.39 UBR 35 STRIGR ARTIHA—1956 & UARTG Yraa= aRI—2 (2)
qAT SIS Gl B Jqelld= H A1 BT & b aoq H 59 Fae
H fafde Rerfd T< R 59 UaR = & B ScRI¥eR ifefs—1956
@ YT IIJgTd SHofd WR AR A8l 81d & | 94 d% YRd & 994
25 STRIMEBR ARTIH—1956 DI TRI—2 (2) & T Plg (ALY FAGAAT
SRl 81 Bl 2| 99 T 27 ScRITDR SAe-H—1956 & WTaer
SRR TSI OR G9Td! <TET BId € | 39 |ey § 39 bR e Reifd

e q gAAE H G B |

12. YR § UTdell B IAdelibd A S Bl & & qraior Hier Wy 9
Hd g1 I8 Seor@- g B & i 9 Igfad SHed @ ded
Iegfaa ©1 I8l I8 W Seeigi 2 f YR @ WEg gNT fRg
ITRMYBR ARTTIH—1956 B GRT—2 (2) B TEd TG TSI D T8
ARG ST Wi SAefa R 3G STRIEGR  ARHIH—1956 &
UTeT= DI GHTT B dTell DIy IRy ARG affadied do SR el @l
2| 39 BRI YRA &I FAGE §RT 275 STRITSHR STAH—1956 & gRT—2
(2) & TEd AT ST B dEd AT STra Hiel STolia W)
g STRIYGR AATIH—1956 & UG PI YA HIA dTell Blg (9
AfERTET 3MfEATd db SR Al B 4 25 ScRIEGR AHIH9—1956 &
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When Tribals become hindusied: Indirect Applicability
G UHROT H T Sela R R SRISR AfS-aH—1956 @&
YTl & J91El 89 & Hee H U AR GIREHIU Bl Al fhar ST
Julerd &1 Jediwdd B b gl SAeifd R R ISTRIER
AT RH—1956 @ UTaEm=l & U9TEl B & Hag H T AR GREHIT Bl
A & b MR YT ST BT Dls AR IR 275 ¥ & AfT Raral
HT 9Tl 3 g Ui wU ¥ f2=g Ofr Rarsr &7 19+ ofdr & a1 srgfaa
SOt & Afd Rarsir &1 aRATT o= gU f’wg o & Afa Rarai &t
30T Sifa # UAT< U WHIEYE X ofdl © o S99 RUfd # srfed
SIS @ 99 Afdd a9y R fevg ScRIbdR fAaH—1956 & Urqer
AN B T |

FAYH 39 Hag H Bl Rl & AR &1 ATl fhar ST ufera
2| 59 94 H AT i R §RT 2000 (8) SCC 587 ST Labishwar
Manjhi vs Pran Manjhi 5 T3 730 fq=11 19.07.2000 # Tl Srgferd STToiifct
& AR & gRT 9 Solld IR & fd Ramir & e w® 2 Af
Rarst @ Al Rarsil &1 gred o gU 9w wu A f2=g Af Rarsl ar
S d FHAeM B Bl Reafd § g ScifdeR i aa—1956 @
TR @ IIRISTdl & aR § SR & 73 2| S9d e §Rid &
TR ORT BT SER0T A TBR 8-

6. The question which arises in the present case is, whether the parties who
admittedly belong to Santhal tribe are still continuing with their customary
tradition or have they after being Hinduised changed their customs to that what
is followed by the Hindus. It is in this context when the matter came first before
the High Court, the High Court remanded the case for decision in this regard.
After remand, the first appellate court recorded the findings, that most of the
names of their families of the parties are Hindu names. Even P.W. 1 admits in the
cross examination that they perform the pindas at the time of death of anybody.
Females do not use vermillion on the forehead after the death of their husbands,
widows do not wear ornaments. Even P.W. 2 admits that they perform Shradh
ceremonies for 10 days after the death and after marriage, females use vermillion
on their foreheads. The finding is that they are following the customs of the
Hindus and not of the Santhal's. In view of such a clear finding, it is not
possible to hold that Sub-section 2 of Section 2 of Hindu Succession Act
excludes the present parties from the application of the said Act. Sub-section 2
only excludes members of any Scheduled Tribe admittedly as per finding
recorded in the present case though the parties originally belong to the Santhal
Scheduled Tribe they are Hinduised and they are following the Hindu
traditions. Hence, we have no_hesitation to_hold that Sub-section 2 will not
apply to exclude the parties from application of Hindu Succession Act.
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15. 39 UDHR HAMG Tl S IRTad gRI g Rare qifes
3413 /2023 39AT9 Kadavath Srikanth, vs Kadavath Ashwitha ¥ &3 T a1
22.01.2024 ¥ B T ST & o & gRI I SIAala a2y
& AT Rarsll & WM ) &5 g4 & Al Rarsii &1 urel= &) 8¢ g
wU ¥ f2g AT Rarsll &1 Sfaq § F9deE &7 o Reafa § 25
IERIEBR FAFIH—1956 & YTGHT DI JJUASATN & IR H AT DI
TS 2| S9d <fid gid & UNfTe IRT & IER0T 9 TR 2

25. There is no challenge to the contentions of the petitioner and the respondent
that they have been following the Hindu traditions and customs. In fact, in the
petition filed under Section 13(B) of the Act, the petitioner and the respondents
specifically contended that their marriage was solemnized as per the rights and
customs of Hindu Community. Further, the material filed by the petitioner i.e.,
wedding card and photographs shows that the marriage of the petitioner and the
respondent was solemnized as per the Hindu Customs.

26. The Hon'ble Supreme Court in Labishwar Manjhi v. Pran Manjhi, the Delhi
High Court in Satprakash Meena v. Alka Meena, and the High Court of Andhra
Pradesh in Chittapuli v. Union Government, have held that the provisions of
exclusion _under Section 2(2) of the Act _are meant to protect customary
practices of recognized Tribes. However, if the parties are following Hindu
traditions, customs and that they are substantially Hinduised, they cannot be
relegated to customary Courts, that too, when they themselves admit that they
are following Hindu rites, customs and traditions.

16.39 Fdg H HEY ool STd ST §RT CM APPL. 332/2021 SdTH
Satprakash Meena vs Alka Meena § o W feqie 07.07.2021 %?j
ISR AATIH—1956 B TIRT—2 (2) & FeH H FFFAT ST
e R &g fqare AfRf-e—1956 & UMqu &1 Sudlsadl & aR o
AT BT T © | Sad AP §id & YRS T & I 7 TdR
=—

28. Thus, in the above decision the following factors were considered by the
Supreme Court viz.,

* The names of the parties and their families are Hindu names;

* At the time of death of a family member Pindas are performed;

* Women do not wear vermilion after the death of the husband;

» Widows do not wear ornaments.

» Shradh Ceremonies are performed for 10 days after death.

29. On the basis of these practices, the Supreme Court held that the parties were
Hinduised as they were following Hindu traditions. Thus, the exclusion under
Section 2(2) of the HSA, 1956 was held to not apply to the parties and they would
be governed by the provisions of the HSA. It is relevant to note that the exclusion
in Section 2(2) of HMA and Section 2(2) of HSA, 1956 are identical in wording.
xXxx

42. In so far as the provision Section 2(2), HMA,1955 is concerned, it is clear
that the provisions of the Act would not apply to the members of the Scheduled
Tribal community unless the Scheduled Tribe is a notified tribe. It is the admitted
position between parties that the said community is not a notified tribe. Section
2(2) reads as under:-

"(2) Notwithstanding anything contained in sub-

section (1), nothing contained in this Act shall apply to the members

of any Scheduled tribe within the meaning of clause (25) of article
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366 of the Constitution unless the Central Government, by
notification in the Olfficial Gazette, otherwise directs."

43. The Act, however, applies to any person who is Hindu by religion and includes
a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana even followers
of Brahma Prathana of Arya Samaj. It also applies to Buddhists, Jains and Sikhs
by religion. The HMA, 1955 regulates all aspects of marriages applicable to
Hindus including restitution of conjugal rights of judicial separation, divorce etc.
Ifthe HMA, 1955 does not apply to any particular individual or any parties, such
parties would be relegated to their respective customary practices or community
Courts. In fact, in Nihoto Sema (supra), the High Court of Gauhati considered
this issue in relation to parties belonging to the Naga tribes but were professing
Christian religion. The Court framed the following question:

"3.The question is whether the Indian Divorce Act, 1869 is applicable

to the State of Nugaland (sic Nagaland)."

44. In para 26, the Court observed that there is nothing to show even in the texts
that there is any customary form of divorce prevalent amongst the Sema Nagas.
Thereafter the Court held in para 28 as under:-
"..In this Case, the Additional Deputy Commissioner in his order clearly
held that when the parties are unwilling to go to the customary courts, the
Court cannot compel the parties to go to the panchayat. This is obviously
a case where the wife has been complaining that her husband has been
guilty of adultery coupled with cruelty and sought divorce and that the
husband-petitioner took the child (daughter, aged about 3 : years) away
from the Nursery School without the knowledge and consent of the
respondent (wife) and separated the child from the mother and prayed for
the custody of the child. This appears to be a case where the marriage is
irretrievably broken and persuasion is no proper remedy."
XXX
47. The word "Hindu' is not defined in any of the statutes. It is in view of the fact
that there is no definition of Hindu, that the Supreme Court has held in Labishwar
Manjhi (supra) that if members of Tribes are Hinduised, the provisions of the
HMA, 1955 would be applicable. The manner in which the marriage has been
conducted in the present case and the customs being followed by the parties show
that as in the case of Hindus, the marriage is conducted in front of the fire. The
Hindu customary marriage involves the ceremony of Saptapadi which has also
been performed in the present case. The various other ceremonies, as is clear
from the marriage invitation are also as per Hindu customs. If members of a tribe
voluntarily choose to follow Hindu customs, traditions and rites they cannot be
kept out of the purview of the provisions of the HMA, 1955. Codified statutes and
laws provide for various protections to parties against any unregulated practices
from being adopted. In this day and age, relegating parties to customary Courts
when they themselves admit that they are following Hindu customs and traditions
would be antithetical to the purpose behind enacting a statute like the HMA,
1955. The provisions of exclusion for example under Section 2(2) are meant to
protect customary practices of recognised Tribes. However, if parties follow
Hindu customs and rites, for the purpose of marriage, this Court is inclined to
follow the judgment of the Supreme Court in Labishwar Manjhi (supra) to hold
that the parties are Hinduised and hence the HMA, 1955 would be applicable.
Moreover, nothing has been placed before the Court to show that the Meena
community Tribe has a specialised Court with proper procedures to deal with
these issues. In these facts, if the Court has to choose between relegating parties
to customary Courts which may or may not provide for proper procedures and
safeguards as against codified statutes envisioning adequate safeguards and
procedures, this Court is inclined to lean in favour of an interpretation in favour
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of the latter, especially in view of the binding precedent of the Supreme Court in
Labishwar Manjhi (supra) which considered an identical exclusion under the
HSA,1956.

48. In so far as the judgment in Dr. Surajmani Stella Kujur (supra) is concerned,
the said decision dealt with an offence of bigamy which was pleaded to be
contrary to the customs in the Santhal Tribe. The said custom had not been
established on record and hence the Court held that since the custom was not
established by the parties, an offence could not be created by a mere pleading of
a custom. Moreover, even in Dr. Surajmani Stella Kujur (supra), the Supreme
Court clearly holds that for determination of civil rights, customs may be proved
and can form the basis. Thus, insofar as divorce proceedings are concerned, if
proper tribal customs are not established or the following of Hindu customs or
rites is admitted by the parties, there is no reason to hold that the provisions of
the HMA, 1955 would not apply.

17.39 99 ¥ AFC Boie ST Ul gRT fgdid Ui e
825 /2014 STAT Smt. Butaki Bai & Others v. Sukhbati ¥ T34 T f&A1® 02,
052014 H & IR SIS & AR & §RT 9 SOl 929 &
AT Rarer & wE ) {5 g9 & A7 Rarsil &1 ure= a)d gy o<
wU W fa=g ART Rarsil &1 st sfias § FqHEed w34 o Rafd 9 &g
ICRMYBR AATIH—1956 & UGN DI IUASIAT & IR H AR Bl
TS B Sad e geid & Uiiie R BT SE-0 9 UER 2

12. The determination of the first substantial question of law that provisions of
Hindu Succession Act, 1956 shall not apply to the parties to the suit being Halba
scheduled tribes. The further question to be considered is whether parties have
become “Hindus out and out” or have become “sufficiently Hinduised” so as to
be governed in the matter of succession and inheritance by principles of Hindu
Law or still they are governed by their tribal customary law?

13. Undoubtedly, it is possible that aboriginal tribes of non Hindu origin may
have become sufficiently Hinduised so that in the matter of succession and
inheritance, they are governed by the Hindu law except so far as any custom at
variance with Hindu law is proved.

14. It is well settled that no ceremony of purification is pre-requisite of
Hinduisation. In the case of Chunku Manjhi and others v. Bhabani Majhan and
others, AIR 1946 Pat 218, it has been observed by the Division Bench of the Patna
High Court, which runs thus :
"To sum up, the position is that it is possible in law that aborigines of non-
Hindu origin can become sufficiently Hinduised so that in matters of
inheritance and succession they are prima facie governed by the Hindu
law except so far as any custom at variance with such law is proved, that
for the purpose of Hinduisation any formal ceremony of conversion is not
necessary, that the test as to whether people of non-Hindu origin have
become Hindus out and out consists not in their, following the religious
rules of the Srutis and Smritis or their completely giving themselves up to
Brahmanical rules and rituals but in their acknowledging themselves to be
Hindus and, in adopting Hindu social usages, the retention of a few relics
of their ante-Hinduism period notwithstanding. In cases where complete
Hinduisation is proved, the parties are to be prima facie governed by the
rules of the Hindu law, and the burden of proving that any special custom
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obtained in the community either as a relic of their non-Hindu period or
otherwise is upon the party who sets it up."

1t has also been observed therein that:
"the question whether a family or a tribe of non-Hindu origin has been so
far Hinduised as to attract the provisions of the Hindu law in matters of
inheritance and succession, is a mixed question of law and fact."

1t has also further been observed that:

"the Hindu Law of Inheritance (Amendment) Act, 1929, applies also to
those persons who but for the passing of the Act, would have been subject
to the law of Mitakshara. Thus, it applies to Santhals of Chota Nagpur who
are Hindus and are governed by the Mitakshara School of Hindu Law in
matter of inheritance of succession."

15. In the case of Budhu Majhi and another v. Dukhan Majhi and others, AIR
1956 Pat 123, it has been observed that it is not necessary that the parties must
be completely Hinduised, even if, they had been sufficiently Hinduised so as to be
governed by Hindu Law of succession, it is enough. It has also been observed
that:
"Adoption of Hindu names, employment of priests, performance of pujas,
such as Durga Puja, Mansa Puja, Kali Puja etc. offering of pindas,
observing of mourning, performance of funeral ceremonies are sufficient
proof of a family, aboriginal in origin, having adopted Hinduism in its
entirety. The test as to whether people of Hindu origin have become Hindus
out and out consists not in their following the religious rules of Srutis and
Smritis or their completely giving themselves up to Brahmanical rules and
rituals but in their acknowledging themselves to be Hindus and in adopting
social usages, the retention of a few relics of their ante Hinduism period
notwithstanding. A formal conversion is not a pre-requisite to a person
becoming a Hindu."

16. In case of Langa Manjhi and others v. Jaba Manjhain and others, AIR 1971
Pat 185, it has been observed that :
"The term Hindu is not an anthropological one but is used in a theological
sense as distinguished from national or racial sense, and, therefore, many
persons of aboriginal tribes and origins have been absorbed in the Hindu
faith and have come under the sway of Hindu Law."

1t has further been observed that:

"Now, the well established position of law is that it is possible that
aboriginals of non-Hindu origin can become sufficiently Hinduised so that
in matter of inheritance and succession they are prima facie governed by
Hindu Law, except so far any custom at variance with such law is
proved......... In cases it is established that the parties of non-Hindu origin
have been Hinduised, prima facie, they are governed by the rules of Hindu
law and the burden of proving that the old custom of that community still
exists is upon the party who sets it up....... whether a person is Hinduised
completely or otherwise is a question of fact and cannot be gone into in
Second Appeal.”

17. In this connection the ratio of the case of Dhani Majhi and another v. Ranga
Majhi and others, 1999 AIHC 2156, is also referred hereto in which it has been
observed that :
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"the parties have become Hinduised by efflux of time and they are governed
by Hindu law and as such when they become Hindus long before 1926 then
they can be said to be governed by the Hindu Succession Act, 1956 also."

18. The Supreme Court in case of Labishwar Manjhi v. Pran Manjhi, (2000) 8
SCC 587, has observed that when evidence disclosed that parties belonging to
Santhal Tribe were following customs of Hindus and not of Santhals, provision
of Hindu Succession Act would apply to inheritance of property. It has also been
observed therein that :

"The finding is that they are following the customs of the Hindus and not
of the Santhals. In view of such a clear finding, it is not possible to hold
that sub-section (2) of Section 2 of Hindu Succession Act excludes the
present parties from the application of the said Act. Sub-section (2) only
excludes members of any Scheduled Tribes, admittedly as per finding
recorded in the present case though the parties originally belong to the
Santhal Scheduled Tribe they are Hindus and they are following the Hindu
traditions. Hence, we have no hesitation to hold that sub-section (2) will
not apply to exclude the parties from application of Hindu Succession Act.”

19. It, therefore, appears from the ratio of the case referred to above that it is the
well recognized principle of law that if a Halba tribe though a Scheduled Tribe if
sufficiently Hinduised shall be governed by Hindu Succession Act, 1956 in the
matter of succession and inheritance.

20. The burden of proof is initially upon the plaintiff to show that parties have
become “sufficiently Hinduised” or “Hindus out and out” so as to be governed
in matter of succession and inheritance by any school of Hindu Law and once it
is proved, then burden will be shifted to defendants to prove that the parties are
still governed by the tribal customary law.

21. The question of law applicable to Hindus being primarily one of personal as
distinguished from geographical custom, strong proof is required for establishing
that rule of origin has been given in favour of different system of law.

22. The Nagpur High Court in case of Sonabai v. Lakhmibai, AIR 1957 Nagpur
76, noticing and following, the decision of Privy Council reported in (1902) ILR
29 Cal 433 (PC), has held as under :

"10. Strong proof is required for establishing that the law of origin has

been given up in favour of a different system of law : Parbati Kumari Debi

v. Jagadis Chunder Dhabal(4)."

23. The Patna High Court in case of Krittibash Mahton and others v. Budhan
Mahtani and others, AIR 1925 Pat 733, has held as under :
"In cases relating to inheritance among aboroginals in Manbhum it is
always necessary to enquire whether even if Hinduised (slightly, partially,
or completely) they have abandoned the tribal custom as to inheritance
(usually they have not, even where, as is unusual, Hinduization is
complete) and then if they have abandoned the tribal custom what
particular school of Hindu Law they have adhered to."

25. On the basis of foregoing analysis, the following proposition would emerge:-
(i) that the plaintiffs pleading they have abandoned their law of origin

(customary law) has to plead and establish by leading appropriate legal
evidence that they have given up their customary succession, and
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(ii) to establish further that they have become “Hindus out and out” or
“sufficiently Hindus” so as to be governed by in matter of succession
and inheritance by any school of Hindu law, and thereafter to prove.

(iii) that they have adhered to any particular school of Hindu law.

32. Thus, in view of the foregoing discussion, this Court is of the considered
opinion that the plaintiff has failed to establish that members of the Halba
scheduled tribe, have given up her customary succession_and have become
“Hindus out and out” or “sufficiently Hinduised” and in the matter of
succession, they are governed by any particular school of Hindu law,
consequently, the legislative bar enacted under sub-section (2) of Section 2 of Act
of 1956 will apply in full force and provision of the Hindu Succession Act, 1956
will not apply to parties to suit i.e. Halba Scheduled Tribes in absence of
notification by Central Government applying the provision of Act of 1956 to them.

18. I HeH H IR GIREHIV WR A RISl gRT Ufuifad S =1l
gIdl & 3faclih H g Bial & T (bl Sd SIS & A &
ERT 39 SIold ey & Afd Rarsl & [ ) 5 g9 @ Afa Rars
B I HRA Y WA WU | f2=g A Rarsii &1 Siad § G B+
o Rfd 4 g ITRIMEGR AMSIH—1956 & UTGe = &l JqIATRIT b
IR H Bl Reafd & el # =g giar & b {6l sgqfaa seaa &
AeR & gRI 39 SIla f9ey & A Rawi & W\ ) &5 a4 &
R Rarsii &1 7= $Rd g 9 wU ¥ f{wg Afd Rarsii &1 Sia 4
HATIYM PR DI R 3 875 STRITDBR ARH—1956 & Urqer=T gwTdl
Eld 2 |
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25. AU 39 Hag H BT Rl B ARAT BT ATlihT (a1 ST ruferd
2| 59 A4 § AT gdied <graterd gRT Rifdel 1dieT 2008 /2003 SHAT
Laxmibai (Dead) Thru Lr'S. & Anr vs Bhagwanthbuva ¥ fau T feAid 29.01.
2013 ¥ f Raralr &1 RIS vd 9D U & N | Al Rerfa
T IR H AR B g 7T | I ANMID TN b WD T BT IGR0T
o yeR 2—

7. Custom is an established practice at variance with the general law. A custom
varying general law may be a general, local, tribal or family custom. A general
custom includes a custom common to any considerable class of persons. A custom
which is applicable to a locality, tribe, sect or a family is called a special custom.

Custom is a rule, which in a particular family, a particular class, community, or
in a particular district, has owing to prolonged use, obtained the force of law.
Custom has the effect of modifying general personal law, but it does not override
statutory law, unless the custom is expressly saved by it.

Such custom must be ancient, uniform, certain, continuous and compulsory. No
custom is valid if it is illegal, immoral, unreasonable or opposed to public policy.
He who relies upon custom varying general law, must plead and prove it. Custom
must be established by clear and unambiguous evidence.

8. In Dr. Surajmani Stella Kujur v. Durga Charan Hansdah AIR 2001 SC 938,
this Court held that custom, being in derogation of a general rule, is required to
be construed strictly. A party relying upon a custom, is obliged to establish it by
way of clear and unambiguous evidence. (Vide: Salekh Chand (Dead) thr. Lrs. v.
Satya Gupta & Ors. (2008) 13 SCC 119).

9. A custom must be proved to be ancient, certain and reasonable. The evidence
adduced on behalf of the party concerned must prove the alleged custom and the
proof must not be unsatisfactory and conflicting. A custom cannot be extended by
analogy or logical process and it also cannot be established by a priori method.
Nothing that the Courts can take judicial notice of needs to be proved. When a
custom has been judicially recognised by the Court, it passes into the law of the
land and proof of it becomes unnecessary under Section 57(1) of the Evidence
Act, 1872. Material customs must be proved properly and satisfactorily, until the
time that such custom has, by way of frequent proof in the Court become so
notorious, that the Courts take judicial notice of it.

10. In Ramalakshmi Ammal v. Sivanatha Perumal Sethuraya, 14 Moo. Ind. App.
570, it was held: "It is essential that special usage, which modifies the ordinary
law of succession is ancient and invariable; and it is further essential that such
special usage is established to be so, by way of clear and unambiguous evidence.
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1t is only by means of such evidence, that courts can be assured of their existence,
and it is also essential that they possess the conditions of antiquity and certainty
on the basis of which alone, their legal title to recognition depends."

11. In Salekh Chand (supra), this Court held as under:

“Where the proof of a custom rests upon a limited number of instances of
a comparatively recent date, the court may hold the custom proved so as
to bind the parties to the suit and those claiming through and under them.
All that is necessary to prove is that the usage has been acted upon in
practice for such a long period and with such invariability as to show that
it has, by common consent, been submitted to as the established governing
rule of a particular locality. A custom may be proved by general evidence
as to its existence by members of the tribe or family who would naturally
be cognizant of its existence, and its exercise without controversy.”

12. In Bhimashya & Ors. v. Smt. Janabi @ Janawwa, (2006) 13 SCC 627, this
Court held:
“A custom is a particular rule which has existed either actually or
presumptively from time immemorial, and has obtained the force of law in
a particular locality, although contrary to or not consistent with the
general common law of the realm... ... it must be certain in respect of its
nature generally as well as in respect of the locality where it is alleged to
obtain and the persons whom it is alleged to affect.
XX XX XX XX
Custom is authoritative, it stands in the place of law, and regulates the
conduct of men in the most important concerns of life; fashion is arbitrary
and capricious, it decides in matters of trifling import;, manners are
rational, they are the expressions of moral feelings. Customs have more
force in a simple state of society. Both practice and custom are general or
particular but the former is absolute, the latter relative; a practice may be
adopted by a number of persons without reference to each other; but a
custom is always followed either by limitation or prescription; the practice
of gaming has always been followed by the vicious part of society, but it is
to be hoped for the honour of man that it will never become a custom.”

26. 3T YBR AT §98 Sod ~ITITTI §RT AIRI983BOM391 ST Anirudh
Jageorao vs Babarao Irbaji H for T feAe 20.01.1983 H Afa Raren ot
ReIfcr vd S9! Jrgudicgar @ IR H fafds Refd & IR # s o T8
2| S e geid & UNfTE: IRT &1 IE0T 9 UaR 2

In Butterworths's Words and Phrases Legally Defined, Second Edition, Volume
1, at page 392 under the heading "Custom" it is' inter alia, stated:
"A custom is a particular rule which has existed either actually or
presumptively from time immemorial, and has obtained the force of law in
a particular locality, although contrary to or not consistent with the
general common law of the realm. As regards the matter to which it relate,
a custom takes the place of the general common law, and is in respect of
that matter the local common law within particular locality where it
obtains."

A little later, a distinction between the terms "custom" and "usage" has been
brought out. It is stated (Para 393):

"The terms "custom" and "usage" are often used interchangeably. Strictly
speaking, there is a clear technical distinction between the two. Usage represents
the twilight stage of custom. Custom beings where usage ends. Usage is an
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international habit of action that has not yet received full legal attestation.
Usages may be conflicting, custom must be unified and self-consistent. Viner's
Abridgment, referring to custom in English law, has the matter in a nutshell: 'A
custom, in the intendment of law, is such a usage as the hath obtained the force
of a law" (Starke's International Law (6th Edn. 34)." Clause (a) of Section 3,
however, does not preserve this distinction between custom and usage but places
both on the same footing by defining each of these expressions in the same terms.
What is required to make an act or conduct amount to custom or usage within the
meaning of Clause (a) of Section 3 is that it must be a rule which, having been
continuously and uniformly observed for of law among Hindus in any local area,
trible, community, group or family, provided that this rule is certain and not
unreasonable or opposed to public policy and provided further that, in the case
of a rule applicable only to a family, it has not been discontinued by the family.
The question of family does not arise in the present case. The evidence led by the
appellant to prove custom has been held to be insufficient and the finding of fact
on this point is against the appellant. The appellant's case is really based either
upon a custom which has become a part of the Bombay School of Hindu Law or
on the relevant text of the Bombay School of Hindu law declaring or setting out
a custom which prevailed in the region to which it applies.
xXxx

On this aspect of the case, Vimadalal, J., referred to the Supreme Court decision
inR. B. §. S. Muninalal v. S. S. Rajkumar, AIR 1962 Second 1493. In that case it
was held (page 1498) :---

R 4 & 1t is well settled that where a custom is repeatedly brought

to the notice of the Courts of a country, the Courts may hold that custom

introduced into the law without the necessity of proof'in each individual

case."”
After citing this case Vimadalal, J., proceeded to hold as follows (page 271) :---
............ The position, therefore, is that where the custom in question has
been repeatedly recognised by Courts of law, the Court may, in another
case, hold that custom as proved without the necessity of independent proof
in that case, but even where the case law relied upon falls short of that, a
Judicial decision in which such a custom has been recognised can certainly
be regarded as affording corroboration of the evidence of the witnesses
who have deposed to the same in another case".

27. 391 UHR HAEA Hared <OR—TAd gRT Rifde rdiie 6378 /2013 S9dH
Ratanlal v. Sundarabai 5 &3 T f&T7d 22.11.2017 # Jfd Raran a1 Rerfa
Td D JUARAN & IR H fafde Reufd & Ir # aaren @ 73 B
Sad =fe geid @ gEfie IR &1 IR0 9 UaR 2

12. India has a strong tradition of respect for difference and diversity which is
reflected under the Hindu family laws as it is applicable to diverse communities
living from the southern tip to northern mountains, from western plains to eastern
hills. Diversity in our country brings along various customs which defines what
India is. Law is not oblivious of this fact and sometimes allows society to be
governed by customs within the foundation of law. It is well known that a custom
commands legitimacy not by an authority of law formed by the State rather from
the public acceptance and acknowledgment. This Court in Thakur Gokal Chand
v. Pravin Kumari, has explained the ingredients of a valid custom in the following
manner-

“A custom, in order to be binding, must derive its force from the fact that

by long usage it has obtained the force of law, but the English rule that "a

custom, in order that it may be legal and binding, must have been used so

long that the memory of man runneth not to the contrary" should not be
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strictly applied to Indian condition. All that is necessary to prove is that
the usage has been acted upon in practice for such a long period and with
such invariability as to show that it has, by common consent, been
submitted to as the established governing rule of a particular locality”.

Black’s Law Dictionary defines customary law as “customs that are accepted as
legal requirements or obligatory rules of conduct, practices and beliefs that are
so vital and intrinsic a part of a social and economic system that they are treated
as if they are laws.”1 Privy Council in The Collector of Madura v. Moottoo
Ramalinga Sathupathi, MIA 397 (1868), has observed that “under the Hindu
System of law, clear proof of usage will outweigh the written text of law”.

13. As per the settled law under Section 3(a) the Act, the following ingredients
are necessary for establishing a valid custom

a. Continuity.
b. Certainty.

¢. Long usage.
d. And reasonability.

As customs, when pleaded are mostly at variance with the general law, they
should be strictly proved. Generally, there is a presumption that law prevails and
when the claim of custom is against such general presumption, then, whoever sets
up the plea of existence of any custom has to discharge the onus of proving it,
with all its requisites to the satisfaction of the Court in a most clear and
unambiguous manner. It should be noted that, there are many types of customs to
name a few-general customs, local customs and tribal customs etc. and the
burden of proof for establishing a type of custom depend I Bryan A. Garner,
Black’s Law Dictionary (10th Eds.), p. 468. on the type and the extent of usage.
It must be shown that the alleged custom has the characteristics of a genuine
custom viz., that it is accepted willfully as having force of law, and is not a mere
practice more or less common. The acts required for the establishment of
customary law ought to be plural, uniform and constant.

14. Custom evolves by conduct, and it is therefore a mistake to measure its
validity solely by the element of express sanction accorded by courts of law. The
characteristic of the great majority of customs is that they are essentially non-
litigious in origin. They arise not from any conflict of rights adjusted, but from
practices prompted by the convenience of society. A judicial decision recognizing
a custom may be relevant, but these are not indispensable for its establishment.
When a custom is to be proved by judicial notice, the relevant test would be to
see if the custom has been acted upon by a court of superior or coordinate
Jjurisdiction in the same jurisdiction to the extent that justifies the court, which is
asked to apply it, in assuming that the persons or the class of persons concerned
in that area look upon the same as binding in relation to circumstances similar
to those under consideration. In this case at hand there was no pleading or proof
which could justify that the above standards were met.

28. 391 YHR AT Fdied AT gRT Re ifes  dvar 219 /1986 SHdH
Madhu Kishwar & Ors vs State OfBiharff o T 3reund A fasia 17.04.
1996 ¥ ST STuId & AfeT Rarell & Ry va ITab! IUATIT &
IR H e R & IR d I @1 18 & | Sad e =i &
I URT BT SEROT 74 IR 8—

32. It would thus be seen that the customs among the Scheduled Tribes, vary from
tribe to tribe and region to region, based upon the established practice prevailing
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in the respective regions and among particular tribes. Therefore, it would be
difficult to decide, without acceptable material among each tribe, whether
customary succession is valid, certain, ancient and consistent and whether it has
acquired the status of law. However, as noticed above, customs are prevalent and
being followed among the tribes in matters of succession and inheritance apart
from other customs like marriage, divorce etc. Customs became part of the tribal
laws as a guide to their attitude and practice in their social life and not a final
definition of law. They are accepted as set of principles and are being applied
when succession is open. They have accordingly nearly acquired the status of
law. Except in Meghalaya, throughout the country patrilineal succession is being
followed according to the unwritten code of customs. Like in Hindu law, they
prefer son to the daughter and in his absence daughter succeeds to the estate as
limited owner. Widow also gets only limited estate. More than 80 per cent of the
population is still below poverty line and they did not come at par with civilized
sections of the non-tribals. Under these circumstances, it is not desirable to grant
general declaration that the custom of inheritance offends Articles 14 15 and 21
of the Constitution. Each case must be examined and decided as and when full
facts are placed before the Court.

29. a4 Aed H Iad I gfdl & aaide | A Bl § {6 Sl w5
¥ rgAd Afa Rare vd SwarT & IR # fafde Rafa wee g 2 e
FEqUUl 3qud Ud fI=g 94 TdR 3—

1. 19 FHeIT @ Vil Rarsd @1 e ageyqyl q sifard sadd
& I& g8 ¥ifa Rar &d 553 ¥ F9e1T & §I%T SYIIT 4 [ord
57 Y& & 7T U SUFIT 1991 S9aie & [&ar o ¥ET &/

2. e dgery & Y Rare &1 gevT 98yl q Sifard s/aad
g 1& ag 97 Rarer s/7ava &9 & @41 & &GI’T 39T 4
ferel T ¥E &1/

3 fad) wgerg @& Y Rarar &1 divwr geqyqul a si7ard s1aad
g 1& gz ¥fa Raror [Raa %y & wgerg & GIkT S9IIT 4
ferel 7T Y& &1/

4. 3] Tgerg & Yfd Rara a7 sirerr a8yl a si7ard Jaad
g 1o gz ¥ifa Raror aifde vq wrdof=a Hfa & §d &/

5 [FH FgIIT P GT T GHI F, AT WY H a7 [P
WY W QU H &IV O & id Rar &l 9 YR §IVT
V% TVE W B UG [9E &Y G&TT Y Q97 797 &1/

6. [FH FHIIT P GINT T FHI H, AT WY H a7 [T
WY W SUINT H v o7 ¥ id Raror & [Aeg oy [
ZIFeT EI7T [T TIT B B1F V% V8 & I THGTT & GIVT
g [a¥1ET 1 5TH @+ dIell a7 98 HeIET B1e Bl FTHRTT IR
ST JGTT P TE &/

7. SII¥ [3¥d] WHRTT P GINT &9 §HT W, FTavd WY W el
[AfPaa &9 & SUFIT H Y o ¥ Viid Rara &l 99 &F &
I §RT Y17 JaT7 &Y+ &1 Refa 4 a8 dfad Raror
vH avE W BIgT a1 1R @ giRefa g av od 8/ 9
Vifa Rarstl @ geres & Tifdd &vd @) saedear 78l gidt
g/
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30. J81 I fdvg WR 9= ¥ Yd q1d & 20 Dl AIdd B & Hae H Bl

31.

R &1 @i fhar M U 1 YRV H 9RA Ay
JAATIH—2023 & UTARTS UTaeT= qAT YIRS AT GEid BT faatidh]
A W B Rl we Bl & 6 S8l Rif¥e gaxen | Aok
Haerf2d TAVE & MR WR fhar Sirar 21 a8 fufaed ugfa & wmar |
U P TeeTdl / YIT=dT & MR R o= fbar Srar 21 |rer &
I8 W B Rfd 7 {6 <19 & sifiaes wrey 9281 81 & | Sardhedl Jfad
DI AU T & FHAT H YAd I Ae UKJd HRJ gU AU & b el
HT AT HA BT <IE B 7 |

G A T I W B Rfa T gl 2 f 9qa o1 IR qn g
& IR H 3R 2 | fhedt Rifdet <9 # \9a &1 IR ygEa: 9<l R B 7 |
AYd DI IR WIFRT 81 BIdT & | STafd YA Bl 4R RN Bl
2 | fos Rifder ara # {6 aog &1 A1fdd B BT 9R S d2F B YR
TR TME] B dlel Ffdd W Bl & | oig bl 92 &1 foxr aafdd gwo

R YA BT R BT ST gof aRA ¥ 3%l W&l © SHd [d9g
IFT T BT AIAT AT AT 2 |

32,319 BT YT TG & FeR & gRT 9 Solfd faviy & Afd

RATSIl @1 JUAIAT & IR H SR IR & el &1 fdded suferd
© | S fafe Reftd & ded # e¥aa yaxor # o wonfa & f
o I 9 89 W 39 fUar & dufed & faRmad |
INTd B9 3 RAfd # g3l & w9 gl @ 99 If¥eR U 89 &
@ IR ¥ T BT YA A H IR 96T & SWR 7 | THIoT H
ATl & Ifacllb H A Bl & b ardl gRT Ul Sionfa & fd
Rarsit # fadr @1 [ 9 89 RS9 faar & Jufcd or favrad #
f @ T gl B FAE ISR U g @

.
<

ERT 3Tl Saa & Afd Rarsti # fOdr &1 Fddadt 9 89 )R 39
fOar &1 |ufeq &1 favrad 3 =mTd 89 &1 Rerfa | g3 & A gl &
T STUBR UTa B9 H! Afd Rarer & q) H dlg e AT qga Id
T8l fHd T | SH BRO el gRT (U Siarta @& i Rarai § fOdr @
eI 9 89 o) 39 fUar @ |ufcd @ fojra | =arra g &1 Refa
4 @ & A YRR B \EE SMEGR uTe B &I AT Rarst & aR |
e Bl AIad PR H gral Bl X8 € | 39 YR dral R U1 STIoiTicl
& Ofq Rarai d fOar @1 FEdRe 989 89 R 9 fUdr &1 gufcd &
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Regfcr & g3l & 99 g1 &1 999 ARHR U

JUASIAT & ol aaead dRe g yRRefa

eI BICil © | $9 SMYR WR 41 d1a] ST a7 aral gRT U1

SISl @ f Rarsit | fOar &1 e 98 89 i) 99 fUdr |ufed

@1 foRmad 3§ =mTa 89 & Reafa | gl & w94 gl B 99 SIieR
Ut B @1 A Rars & Jga dvelig udfia =81 8 2 |

33. UG § A1 & UG H Bl SHGG] & Idclldhd ¥ oG Bal © &
fcraTal FEAT 01—04 EIRT 37U MRS BT AT fHaAT S FdbT & | $9 THR
gfaard! ST 01—-04 @ gRT U1 Hufed & 9a & Golldg qxdTdol &l
f2vg STRIDBR ARTTIH—1956 & d8d 3MTdR Ffed AfHida Hrd gy
IRY W I 9 Iy T fopar e fafdrdwTa 9t € 1 39 udR wieft @
ST AR Uil T8l 81T 2 | 39 SR R aTaiToT &1 Uoiidhd a3
SR JART Hufd § arERTo B iy Tb AT el Ul & | $9 3MER
U ITAN 6T 01 9 02 dRiT & fawg Mo fhar Siram =

34. YHROT H ST AN URIAGHToT & fawg 3erg fFNersm IR &= |
HIT 2| UBRT H eI b AN D fAdeT Bg a9l BT T favelvor |
Ud RIS BIeddbR] ASIH—1955 @1 €RI—188 &I IHIU Tal Fdid
BIAT & | Sl b f17+1 UR &

188. Injunction against wrongful ejectment—
(1) Any tenant whose right to or enjoyment of the whole or a part of
his holding is invaded or threatened to be invaded by his landholder
or any other person may bring a suit for the grant of a perpetual
injunction.
(2) The court may. after making the necessary enquiry grant a
perpetual injunction in the following cases, namely-
(a) if there exist no standard for ascertaining the actual
damage caused or likely to be caused by the invasion;
(b) if the invasion is such that pecuniary compensation does
not afford adequate relief;
(c) where it is probable that pecuniary compensation
cannot be got for the invasion.
(d) where the injunction is necessary to prevent a
multiplicity of proceedings.

35. I TSRATT HIIABRT IfRAFTIH—1955 BT eRT—188 & INAATHT A L
2 fb aR1I—188 & I=id Pl WIIERI RIS TR WAER! AfRTHRT B
RSB H sl bR BT Faem= / A1 fhar 1 J81 81/ fhar o=
i 81 99 Rafd & =gaum Ssa—1 /sifdsaor o+ 9t afed o errs
T 9§ U fhU SM @ UTgUTE §91¢ MU 2| TSR BIIddi
AAFTIH—1955 &I TRT—188 Bl IURI—2 H I FuuTs oI fhu o=
zg =1 TR aRRefoar qag 18 8-
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1. |99 8 W/ aledl §4Ifaa STfashAvT / @ / gade 9 8
qrel A & Ao Bg Pl AFD /HUGUS AR H gl
|
2. |19 3AfHHYT / Fae /UG 39 UBR T B (& JHAM DI
3N wRuTs / &fgfd g jed / |dfie U T8l dxar 8 |
3. | O/ 39 g DI GHET 81 fdb SffcishAvT / Fae / gaus 4 8
qrel HA DI MAH WRUTS / &AfIgfcd a1 Uar=il |9a el g |
4. |99 FFNETST ISRE ATl # Igerdl Bl A 7q AT 8 |

36. S fafrp Uraer=i & uRued H Yool b7 Aoy fhar ST 3maws 2 |
el BT Ig HUF 2 [P SoT RO R UfAAISHTOT §RT SR ool DR
IS STIRT g IUIRT § Faer= fhar Srar § a1 9 ) faior fHar siar
g o dIenTo B WK ®Y ¥ A B drell &fd HHIad § | ThRor H
AT HEAT 01 D TGV & Y&l § HIfdd &l 817 & BIRYT JATSI TRTSH
TR qre] ®T WIHcg AMfed el 81T 8 | 39 SROT aral & Ry Ayemsn
&7 Ay 1 v grear Afad 78 BT € | 31

ey & b
ElTﬁ‘JrUT [E5)) <ldT dlcld SoddbilZeddb d
FFH-U-SHATdes MRS e simar 2

o &1 g g=i @) GUR @1 SR |

3TST 27.03.2026 BT I& 070 AR gRT Yol FRTAT H FATIT STehx BHIER Td
HIBR g SN BT 1T |
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18. qoTel Ul |aT

19. TR 3 BT
20. UTEi Uil T Hid & BIIH JbrH

21. YRR YT BIeRH
22. HPT YA HIRHC

23. 71 YF UGHT

© N kDN

Signature Not Verified

Digitally agnéd‘CKe av Kumar
Meena

Date: 2026.04.0
Reason: SeIfAttﬁFﬁd

:11:08 IST

Page 33 of 35



g 99 FRARM
2024 /514

Aol fa=ie: 27.03.2026
24. HERT Y3 UGHT
25. 91T Yo |
26. /G- Y3 B
27. 918 g BHI
28.RUT Y3 AT
29. AeHIGdl U BIGRM BId & HIIH b1
30. ST Y3 AT
31.91ell Y3l |ar
32. AIARM Y BT
33. 9ol gF udl
34. X Yl URMH
35. ARASAT Ul HIGARTA
36. 30T Uil aNTRTH
37. T Y qITR
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