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U;k;ky; 

lgk;d dyDVj@mi[k.M vf/kdkjh  

xq<kekykuh 

                      ¼ihBklhu vf/kdkjh &ds’ko dqekj ehuk vkj-,-,l-½ 

okn la[;k%& 2024@514                                ntZ frfFk%& 20-11-2024 

 

1- gseh iq=h /kksdyk iRuh psukjke 

tkfr Hkhy fuoklh csjhxkao fuoklh u;k uxj 

2- tksjks iq=h /kksdyk iRuh ekukjke 

tkfr Hkhy fuoklh csjhxkao gky fuoklh xqM+kekykuh rglhy xqM+kekykuh ftyk ckM+esj 

-----------------------------oknh 

 

cuke 

 

1- djukjke iq= /kksadykjke 

2- nhik iq= /kksadyk 

3- lqvknsoh iRuh izgyknjke 

4- lqoVh iRuh Hkxkjke fuoklh csjhxkao 

5- xhxh nsoh iRuh vklqjke fuoklh xqM+kekykuh 

6- vujhnsoh iRuh dsokjke 

7- dsywnsoh iRuh Hkxkjke 

8- xkserhnsoh iRuh Hkxkjke 

9- dsok iq= dek 

10- dLrqjk iq= dek 

11- dslk iq= dkywjke 

12- xksj[kk iq= irk 
13- tkyk iq= irk 

14- tksjk iq= inek 

15- >edqnsoh iRuh lrkjke 

16- <Qhnsoh iRuh ujlhjke 

17- rxk iq= dek 

18- rqyNh iRuh lok 

19- iwuekjke iq= dkywjke 

20- ikoZrh iRuh d`".k QkSr ds dk;e eqdke 

21- Hkaojkjke iq= dkywjke 

22- edk iq= Hkkjey 

23- exk iq= inek 
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24- esgjk iq= inek 
25- ekaxk iq= d`".k 

26- eksgu iq= d`".k 

27- eksgu iq= dek 

28- :ik iq= dek 

29- y{ehnsoh iRuh dkyqjke QkSr ds dk;e eqdke 

30- otk iq= dek 

31- okyk iq= lok 

32- lxrkjke iq= dkywjke 

33- lwtk iq= irk 

34- lqUnj iRuh irkjke 

35- lksjensoh iRuh lkaoykjke 

36- v.knq iRuh okxkjke 

37- v.klh iq=h okxkjke 

38- deyk iRuh exkjke 

39- dks'kykjke iq= rxkjke 

40- xqykchnsoh iRuh rxkjke 

41- xksj/ku iq= Bkdjk 

42- txnh'k iq= Bkdjk 

43- rqyNk iq= vtk 

44- nwnkjke iq= dykjke 

45- ns'kw iRuh j.kNksM+k 

46- uxk iq= vtk 

47- iuk iq= j.kNksM+k 

48- Qxyq iq= chtyk 

49- cktw iRuh Bkdjk 

50- Hkaojkjke iq= rxkjke 
51- eQk iq= vtk 

52- esjk iq= dek 

53- ewykjke iq= okxkjke 

54- ek;k iq=h okxkjke 
55- eksrhjke iq= okxkjke 
56- jes'k iq= vtk 

57- oLrk iq= Bkdjk 

58- lq[kjke iq= dkukjke 

59- lrkjke iq= dykjke 

60- lqjrk iq= chtyk 

61- ljou iq= dykjke 

62- lhrk iRuh vtk 

63- gyhnsoh iRuh dykjke 

64- gjthjke iq= dewjke 

65- :[keks iRuh inek 
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66- gM+eku iq= dek 

tkfr Hkhy fuoklh csjhxkao rglhy xqM+kekykuh ftyk ckM+esj 

67- gsehcsu iRuh v[kkth tkfr Hkhy fuoklh jk/kuiqj rglhy o ftyk jk/kuiqj 

68- eSustj Hkwfe fodkl cSad 'kk[kk ckyksrjk 

69- eSustj ,lchvkbZ 'kk[kk xqM+kekykuh 

70- jktLFkku ljdkj tfj;s rglhynkj xqM+kekykuhA  

---------------------------izfroknhx.k  

 

        mifLFkr vf/koDrk 

                                      oknh%& Jh gfj'kpUnz pkS/kjh  

        izfroknh%& ,drjQk  

 

                                      jktLo okn vUrxZr /kkjk&88] 188 

        jktLFkku dk’rdkjh vf/k0&1955 

&%fu.kZ;%& 

fnukad%&27-03-2026 

1- vkt ;g i=koyh nkok ckcr~ bLrdjkgDd vUrxZr /kkjk&88] 188 jktLFkku 

dk’rdkjh vf/kfu;e&1955 dk okLrs fu.kZ; gsrq is’k gqbZA gLrxr okn i= fu.k;Zu 

gsrq izdj.k dk lkjr% lw{e fooj.k bl izdkj ls gS%&  

• fd vkjkth [kljk la[;k 170@10-8860 gS0] 35@3-1404 gS0] 101@4-0792 

gS0] 101@2@6-0460 gS0] 54@0-7851 gS0] 54@1@0-7770 gS0] 55@0-

0728 gS0 ekStk csjhxkao ,oa [kljk la[;k 281@6-5316 gS0 ekStk xknsoh 

rglhy xqM+kekykuh esa oknhuh ,oa izfroknhx.k ds iwoZt /kksdyk ds uke ls 

cankscLr ds le; dh [kkrsnkjh vkjkth ntZ fjdkMZ jgh gSA  

• fd mDr vkjkth oknhx.k o izfroknh ds iwoZt /kksdyk dh [kkrsnkjh vkjkth 

FkhA /kksdyk dh e`R;q gksus ds i'pkr~ QkSrxh ukekarjdj.k gseh] tksjks] fdjrk] 

Hkxk] nhik] isykn ds uke ntZ gksuk Fkk ijarq /kksdyk dh e`R;q gksus ds 

i'pkr~ QkSrxh ukekarjdj.k vdsys oknhx.k ds HkkbZ;ksa fdjrk] Hkxk] nhik] 

isykn djok fy;k x;kA tcfd oknhx.k Hkh /kksdyk dh iq=h gksus ds dkj.k 

ukekarjdj.k esa uke ntZ djokus dh gdnkj FkhA ijarq oknhx.k dk uke 

ukekarjdj.k esa ntZ ugha fd;k x;kA oknhx.k o izfroknh dk ikfjokfjd 

ltjk fuEu izdkj gS& 
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• fd mDr vkjkth esa izfroknh la[;k 01&04 dks fcuk foHkktu] fcuk 

lgnk;dksa dh lgefr ds c;ukek fu"ikfnr djokus dk vf/kdkj ugha FkkA 

blh izdkj mDr vkjkth esa izfroknh la[;k 01&04 dks fcuk foHkktu] fcuk 

lgnk;dksa dh lgefr ds c;ukek fu"ikfnr djokus dk vf/kdkj ugha FkkA 

mDr c;ukek esa oknhx.k ds i{kdkj ugha gksus ds dkj.k oknhx.k mDr 

c;ukek ls ikcan o ftEesnkj ugha gSA bl dkj.k oknhx.k mDr fookfnr 

c;ukek dks vkjaHk ls 'kwU;] voS/k o fu"izHkkoh ?kksf"kr djokus ds vf/kdkjh 

gSA fof/k dk lqLFkkfir fl)kar gS fd firk ds thfor jgrs gq, iq= o iq=h 

vius vf/kdkjksa dh ?kks"k.kk djokrs gq, foHkktu djokus gsrq vf/kd`r gSA 

bl laca/k esa jkT; ljdkj }kjk ifji= fnukad 08-09-1997 }kjk fof/kd 

fLFkfr dks Li"V fd;k gqvk gSA bl vk/kkj ij oknhx.k vius fgLls dh 

iSr`d Hkwfe esa ?kks"k.kk djokus ds vf/kdkjh gSA lkFk gh izfroknh oknhx.k ds 

fgLls dh vkjkth esa fdlh izdkj dh n[kyvankth ugha djus gsrq LFkkbZ 

fu"ks/kkKk izkIr djus ds vf/kdkjh gSaA 

• fd oknhx.k ds mDr vk/kkjksa ij fuEu vuqrks"k fuosfnr gS%&  

1- mDr vkjkth [kljk la[;k 170@10-8860 gS0] 35@3-1404 gS0] 

101@4-0792 gS0] 101@2@6-0460 gS0] 54@0-7851 gS0] 54@1@0-

7770 gS0] 55@0-0728 gS0 ekStk csjhxkao ,oa [kljk la[;k 281@6-

5316 gS0 ekStk xknsoh rglhy xqM+kekykuh esa oknhx.k dk 2@48 

fgLlk ?kksf"kr fd;k tkdj [kkrsnkj ?kksf"kr fd;k tkosA  

Hkkjey

/kksdyk

gseh tksjks fdjrk nhik Hkxk

lqoVh

isykn

lqvk
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2- eqruktk vkjkth ds laca/k esa fu"ikfnr c;ukek dks oknhx.k ds 

vf/kdkjksa ds izfr vkjaHk ls 'kwU;] voS/k o fu"izHkkoh ?kksf"kr fd;k 

tkosA 

3- oknhx.k ds i{k esa ,oa izfroknhx.k ds fo:) LFkkbZ fu"ks/kkKk tkjh 

dh tkosA  

4- vU; vuqrks"kA 

 

• okn i= ntZ jftLVj fd;k tkdj izfroknhx.k dks tfj;s lEeu ryc 

fd;k x;kA izdj.k esa leLr izfroknhx.k ds ckotwn fof/kor rkfey 

vuqifLFkr jgus ls 'ks"k izfroknhx.k ds fo:) ,drjQk dk;Zokgh vey esa 

ykbZ xbZA  

 

2- izdj.k esa mDr izdkj ls dk;Zokgh fd;s tkus ij fopkj.k vkjEHk fd;k x;kA 

izdj.k esa oknhx.k }kjk lk{; Lo:i dksbZ nLrkost izLrqr ugha fd,A izdj.k esa 

oknhx.k }kjk lk{; Lo:i dksbZ xokg izLrqr ugha fd;sA izdj.k esa izfroknhx.k 

ds fo:) ,drjQk dk;Zokgh vey esa ykbZ x;hA lkFk gh izfroknhx.k }kjk Hkh 

dksbZ lk{; izLrqr ugha fd;s x;sA 

 

3- rRi'pkr i=koyh ij fo}ku vf/koDrk i{kdkjku dh cgl lquh xbZA nkSjkus cgl 

fo}ku vf/koDrk oknh }kjk vius nkos ds rF;ksa dks nkSgjkrs gq, nkok fMØh djus 

dk fuosnu fd;kA eSusa fo}ku vf/koDrk mHk;i{kdkjku dh cgl ij euu fd;k 

x;k ,oa i=koyh ij layXu nLrkostkr~ dk /;kuiwoZd voyksdu fd;k x;kA vc 

izdj.k dk vuqrks"kokj fo'ys"k.k fd;k tkuk visfZ{kr gSA bl laca/k esa loZizFke 

izFke vuqrks"k ds laca/k esa fo'ys"k.k fd;k tkuk visf{kr gSA izdj.k esa izFke vuqrks"k 

fuEu izdkj gS%&  

1- vkjkth [kljk la[;k 170@10-8860 gS0] 35@3-1404 

gS0] 101@4-0792 gS0] 101@2@6-0460 gS0] 54@0-

7851 gS0] 54@1@0-7770 gS0] 55@0-0728 gS0 ekStk 

csjhxkao ,oa [kljk la[;k 281@6-5316 gS0 ekStk 

xknsoh rglhy xqM+kekykuh esa oknhx.k dk 2@48 

fgLlk ?kksf"kr fd;k tkdj [kkrsnkj ?kksf"kr fd;k tkosA 

 

4- izFke vuqrks"k dks lkfcr djus dk Hkkj oknh ds mij gSA izdj.k esa ;g fufoZokfnr 

gS fd oknhx.k o izfroknh la[;k 01&04 ,d gh ifjokj ds lnL; gSa rFkk ,d gh 

iq:"k iwoZt /kksdyk ds okfjl gSaA /kksdyk dh e`R;q ds i'pkr~ QkSrxh ukekarjdj.k 

dsoy izfroknh la[;k 01&04 ds uke nk;j fd;k x;kA tcfd oknhx.k ds /kksdyk 

dh izFke Js.kh dh fof/kd okfjl gksus ds ckotwn Hkh ukekarjdj.k esa uke ugha 

vk;kA ftlls oknhx.k ds /kksdykjke dh fof/kd okfjl gksus ds vk/kkj ij [kksrnkjh 

vf/kdkjksa dh ?kks"k.kk dk vuqrks"k pkgk x;k gSA bl izdkj oknh }kjk fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&08 ds rgr [kkrsnkj vf/kdkj dh ?kks"k.kk 

dk vuqrks"k pkgk x;k gSA bl izdkj izdj.k esa oknhx.k }kjk iqf=;ksa dks iq=ksa ds 

leku vf/kdkj fufgr gksus ds vk/kkj ij /kksadykjke dh fojklr esa izfroknhx.k 
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iq=ksa ds leku oknhx.k iqf=;ksa dks leku vf/kdkj ds rgr ?kks"k.kk o izfroknh }kjk 

fd;s x;s cspku dks fujLr djokus dk vuqrks"k pkgk x;k gSA 

 

Direct Applicability of HSA-1956 
5- izdj.k esa i=koyh ds voyksdu ls Kkr gksrk gS fd oknhx.k Hkhy leqnk; ls 

lacaf/kr gSA ;gka mYys[kuh; gS fd Hkhy leqnk; vuqlwfpr tutkfr ds rgr 

vf/klwfpr gSA bl fLFkfr esa vuqlwfpr tutkfr leqnk; ij fgUnq mRrjkf/kdkj 

vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds ckjs esa dkuwuh fLFkfr dks le>uk 

vko';d gSA bl lanHkZ esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izkalfxd izko/kku 

dk voyksdu fd;k tkuk visf{kr gSA bl lanHkZ esa fgUnq mRrjkf/kdkj 

vf/kfu;e&1956 dh /kkjk&2 ¼2½ dk m)j.k fuEu izdkj gS&  

 

2. Application of Act.― 
(1)This Act applies―  

(a) to any person, who is a Hindu by religion in any of its 

forms or developments, including a Virashaiva, a 

Lingayat or a follower of the Brahmo, Prarthana or Arya 

Samaj,  

(b) to any person who is a Buddhist, Jaina or Sikh by 

religion, and (c) to any other person who is not a Muslim, 

Christian, Parsi or Jew by religion, unless it is proved that 

any such person would not have been governed by the 

Hindu law or by any custom or usage as part of that law 

in respect of any of the matters dealt with herein if this Act 

had not been passed.  

 

Explanation.―The following persons are Hindus, Buddhists, 

Jainas or Sikhs by religion, as the case may be:―  

(a) any child, legitimate or illegitimate, both of whose 

parents are Hindus, Buddhists, Jainas or Sikhs by 

religion;  

(b) any child, legitimate or illegitimate, one of whose 

parents is a Hindu, Buddhist, Jaina or Sikh by religion 

and who is brought up as a member of the tribe, 

community, group or family to which such parent belongs 

or belonged;  

(c) any person who is a convert or reconvert to the Hindu, 

Buddhist, Jaina or Sikh religion.  

 

(2) Notwithstanding anything contained in sub-section (1), 

nothing contained in this Act shall apply to the members of any 

Scheduled Tribe within the meaning of clause (25) of article 366 

of the Constitution unless the Central Government, by notification 

in the Official Gazette, otherwise directs.  

 

(3) The expression “Hindu” in any portion of this Act shall be 

construed as if it included a person who, though not a Hindu by 

religion, is, nevertheless, a person to whom this Act applies by 

virtue of the provisions contained in this section. 

 



gseh cuke djukjke 

2024@514 

fu.kZ; fnukad% 27-03-2026 

Page 7 of 35 
 

6- vc fgUnq mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa vuqlwfpr 

tutkfr leqnk; ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh 

vuqiz;ksT;rk ds ckjs esa ekuuh; laoS/kkfud U;k;ky;ksa }kjk dh xbZ O;k[;k o 

U;kf;d n`"Vkarksa ds ek/;e ls dkuwuh fLFkfr dks le>uk vko';d gSA bl laca/k 

esa ekuuh; loksZPp U;k;ky; }kjk fjV ihfV'ku la[;k 219@1986 muoku Madhu 

Kishwar & Ors vs State Of Bihar esa fn;s x;s vYier fu.kZ; fnukad 17-04-1996 esa 

fgUnq mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa vuqlwfpr tutkfr 

leqnk; ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds 

ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu 

izdkj gS& 

15. Agricultural land is the foundation of a sense of security and freedom from 

fear. Assured possession is a lasting road for development, intellectual, cultural 

and moral and also for peace and harmony. Agriculture is the only sources of 

livelihood for the tribes, apart from collection and sale of minor forest produce. 

Land is their most important natural asset and imperishable endowment from 

which the tribals derive their sustenance, social status, a permanent place of 

abode and work. The Scheduled Tribes predominantly live in Andhra Pradesh, 

Maharashtra, Bihar, Gujarat, Orissa, Madhya Pradesh, Rajasthan and North 

Eastern States, though they spread to other States sparsely. 

xxx 

18. When male member has the right to seek partition and at his behest, 

fragmentation of family holding is effected, why not the right to 

inheritance/succession be given to a female? On agnatic theory, she gets a 

shadow, but not substance. Right to equality and social justice is an illusion. The 

denial is absolutely inconsistent with public policy, unfair, unjust and 

unconscionable. The reason of fragmentation of holding or division of tenancy 

right would hardly be a ground to discriminate against a woman from her right 

to inherit the property of the parent or husband. In V. Tulasamma v. Sesha Reddy,  

this Court, cognizant to equality in intestate succession by Hindu woman, held 

that after the advent to independence old human values assumed new complex; 

women need emancipation; new social order need to be set up giving women 

equality and place of honour, abolition of discrimination based on equal right to 

succession is the prime need of the hour and temper of the times. In Chiranjeet 

Lal v. Union of India, this Court held that the guarantee against the denial of 

equal protection of the law does not mean that identically the same rule of law 

should be made applicable to all persons within the territory of India in spite of 

difference in circumstances or conditions. It means that there should be no 

discrimination between one person and another. It is with regard to the subject 

matter of the legislation. In State of West Bengal v. Anwar Ali Sarkar, it was held 

that the prohibition under Article 14 is to secure all persons against arbitrary 

laws as well as arbitrary application of laws. It applies to procedural and 

substantive law. Maneka Gandhi v. Union of India, reiterates its creed on 

grounds of justice, equity and fairness lest law becomes void, oppressive, unjust 

and unfair. 

xxx 

41. The Christians in India are governed by the Indian Succession Act, 1925. It 

is stated that by operation of Section 1 notification issued under the Government 

of India Act of 1935, the operation thereof stood excluded to the tribal Christians 

residing in the State of Bihar. There is no such prohibition in other States. Even 

otherwise, though the principles of Indian Succession Act are strictly 

inapplicable, the general principles therein being consistent with justice, equity 

and good conscience should equally be applicable to the tribal Christians of the 

Bihar State.  
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42. I would hold that the provisions of Hindu Succession Act, 1956 and the Indian 

Succession Act, 1925 though in terms, would not apply to the Scheduled Tribes, 

the general principles contained therein being consistent with justice, equity, 

fairness, justness and good conscience would apply to them. Accordingly I hold 

that the Scheduled Tribe women would succeed to the estate of their parent, 

brother, husband, as heirs by intestate succession and inherit the property with 

equal share with male heir with absolute rights as per the general principles of 

Hindu Succession Act, 1956, as amended and interpreted by this Court and 

equally of the Indian Succession Act to tribal Christian. However, the right of 

alienation will be subject to the relevant provisions like the Act, the Bihar 

Scheduled Areas Regulation, 1969, Santhals (Amendment) Act, 1958, Santhal 

Parganas Tenancy (Supplementary Provisions) Act, 1949 as amended from time 

to time etc. They would be applicable to them and subject to the conditions 

mentioned therein. In case the tribal woman intends to alienate the land, subject 

to obtaining appropriate permission from the competent authority under the 

appropriate Act, she should first offer the land for sale to the brother or in his 

absence to any male lineal descendant of the family and the sale will be in terms 

of mutually agreed consideration and other terms etc. In case of any 

disagreement on consideration, the consideration shall be determined on an 

application filed by either party before the competent civil court of original 

jurisdiction over the area in which the land is situated and the decision of the 

civil court after adduction of evidence and consideration thereof, shall be final 

and binding on the parties. In case the brother or lineal descendent is not willing 

to purchase either by mutual agreement or as per the price settled by the civil 

court, the female tribal woman shall be entitled to alienate the land to the non-

tribal but subject to the provisions of the appropriate Act. 
 

7- blh izdkj ekuuh; loksZPp U;k;ky; }kjk fjV ihfV'ku la[;k 219@1986 muoku 

Madhu Kishwar & Ors vs State Of Bihar esa fn;s x;s cgqer fu.kZ; fnukad 17-04-

1996 esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa vuqlwfpr 

tutkfr leqnk; ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh 

vuqiz;ksT;rk ds ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk 

dk m)j.k fuEu izdkj gS& 

We have read with great admiration the opinion of our learned brother K, 

Ramaswamy, J. prepared after deep and tremendous research made on the 

conditions of the tribal societies in India, leave alone the State of Bihar, and in 

drawing a vivid picture of the distortions which appear in the regulation of 

succession to property in tribal societies, when tested on the touchstone of the 

codified Hindu law now existing in the form of The Hindu Succession Act, 1956 

etc. It is worth-while to account some legislation on the subject. The Hindu 

Succession Act governs and prescribes rules of succession applicable to a large 

majority of Indians being Hindus, Sikhs, Buddhists, Jains etc. whereunder since 

1956, if not earlier, the female heir is put at par with a male heir. Next in the line 

of numbers is the Shariat Law, applicable to Muslims, whereunder the female 

heir has an unequal share in the inheritance, by and large half of what a male 

gets. Then comes the Indian Succession Act which applies to Christians and by 

and large to people not covered under the aforesaid two laws, conferring in a 

certain manner heirship on females as also males. Certain chapters thereof are 

not made applicable to certain communities. Sub-section (2) of section 2 of the 

Hindu Succession Act significantly provides that nothing contained in the Act 

shall apply to the members of any Scheduled tribe within the meaning of clause 

(25) of Article 366 of the Constitution, unless otherwise directed by the Central 

Government by means of a notification in the official gazette. Section 3(2) further 



gseh cuke djukjke 

2024@514 

fu.kZ; fnukad% 27-03-2026 

Page 9 of 35 
 

provides that in the Act, unless the context otherwise requires, words importing 

the masculine gender shall not be taken to include females. (Emphasis supplied). 

 

General rule of legislative practice is that unless there is anything repugnant in 

the subject or context, words importing the masculine gender used in statutes are 

to be taken to include females. Attention be drawn to Section 13 of the General 

Clauses Act. But in matters of succession the general rule of plurality would have 

to be applied with circumspection. The afore provision thus appears to have been 

inserted ex abundantl cautela. Even under Section 3 of the Indian Succession Act 

the State Government is empowered to exempt any race, sect or tribe from the 

operation of the Act and the tribes of Mundas, Oraons, Santals etc. in the State 

of Bihar, who are included in our concern, have been so exempted. Thus neither 

the Hindu Succession Act, nor the Indian Succession Act, nor even the Shariat 

Law is applicable to the custom governed tribals. And custom, as is well 

recognized, varies from people to people and region to region. 

 

In face of these divisions and visible barricades put up by the sensitive tribal 

people valuing their own customs, traditions and usages, judicially enforcing on 

them the principles of personal laws applicable to others, on an elitist approach 

or on equality principle, by judicial activism, is a difficult and mind-boggling 

effort. Brother K. Ramaswamy, J. seems to have taken the view that Indian 

legislatures (and governments too) would not prompt themselves to activate in 

this direction because of political reasons and in this situation, an activist Court, 

apolitical as it avowedly is, could get into action and legislate broadly on the 

lines as suggested by the petitioners in their written submissions. However, 

laudable, desirable and attractive the result may seem, it has happily been viewed 

by our learned brother that an activist court is not fully equipped to cope with the 

details and intricacies of the legislative subject and can at best advise and focus 

attention on the State polity on the problem and shake it from its slumber, goading 

it to awaken, march and reach the goal. for in whatever measure be the concern 

of the court, it compulsively needs to apply, somewhere and at sometime, brakes 

to its self-motion, described in judicial parlance as self restraint. We agree 

therefore with brother K. Ramaswamy, J. as summed up by him in the paragraph 

ending on page 36 of his judgment that under the circumstances it is not desirable 

to declare the customs of tribal inhabitants as offending Articles 14, 15 and 21 of 

the Constitution v and each case must be examined when full facts are placed 

before the Court. 

 

With regard to the statutory provisions of the Act, he has proposed to the reading 

down of section 7 and 8 in order to preserve their constitutionality. This approach 

is available from page 36 onwards of his judgment. The words "male 

descendants" wherever occurring, would include "female descendants". It is also 

proposed that even though the provisions of the Hindu Succession Act, 1956 and 

the Indian Succession Act, 1925 in terms would not apply to the Scheduled Tribes, 

their general principles composing of justice, equity and fairplay would apply to 

them. On this basis it has been proposed to take the view that the Scheduled Tribe 

women would succeed to the estate of paternal parent, brother or husband as 

heirs by intestate succession and inherit the property in equal shares with the 

male heir with absolute rights as per the principles of Hindu Succession Act as 

also the Indian Succession Act. However much we may like the law to be so we 

regret our inability to subscribe to the means in achieving such objective. If this 

be the route of return on the Court's entering the thichet, it is for better that the 

court kept out of it. It is not far to imagine that there would follow a bee-line for 

similar claims in diverse situations, not stopping at tribal definitions, and a 

deafening uproar to bring other systems of law in line with the Hindu Succession 

Act and the Indian Succession Act as models. Rules of succession are indeed 
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susceptible of providing differential treatment, not necessarily equal. 

Nonuniformities would not in all events violate Article 14. Judge-made 

amendments to provisionary over and above the available legislature, should 

normally be avoided. We are thus constrained to take this view, even though it 

may appear to be conservative, for adopting a cautious approach, and the one 

proposed our learned brother is, regretfully not acceptable to us. 

 

8- blh izdkj ekuuh; loksZPp U;k;ky; }kjk flfoy vihy la[;k 13516@2024 

muoku Tirith Kumar vs Daduram esa fn;s x;s fnukad 19-12-2024 esa fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa vuqlwfpr tutkfr 

leqnk; ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds 

ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu 

izdkj gS& 

3. The parties to the present lis claim to be Hindus and therefore ask that 

they be governed by Hindu law in matters of inheritance. The High Court 

has disallowed this contention on the ground that the parties are members 

of the Sawara tribe, which is a notified tribe under Article 342 of the 

Constitution of India. The constitutional position in regard to Articles 341 

and 342, which deal with scheduled castes and tribes, respectively, has 

been delineated by a Constitution Bench of this Court in M.R. Balaji v. 

State of Mysore6 in the following terms: 

“20. …It was realised that in the Indian Society there were other 

classes of citizens who were equally, or may be somewhat less, 

backward than the Scheduled Castes and Tribes and it was thought 

that some special provision ought to be made even for them. Article 

34(1) provides for the issue of public notification specifying the 

castes, races or tribes which shall, for the purposes of this 

Constitution, be deemed to be Scheduled Castes either in the State 

or the Union territory as the case may be. Similarly Article 342 

makes a provision for the issue of public notification in respect of 

Scheduled Tribes. Under Article 338(3), it is provided that 

references to the Scheduled Castes and Scheduled Tribes shall be 

construed as including references to such other Backward Classes 

as the President may, on receipt of the report of a commission 

appointed under Article 340(1) by order, specify and also to the 

Anglo-Indian community. It would thus be seen that this provision 

contemplates that some Backward Classes may by the Presidential 

order be included in Scheduled Castes and Tribes.”  

 

We may also notice the observations in State of Maharashtra v. Milind7 in 

this context: 

“11. By virtue of powers vested under Articles 341 and 342 of the 

Constitution of India, the President is empowered to issue public 

notification for the first time specifying the castes, races or tribes or 

part of or groups within castes, races, or tribes which shall, for the 

purposes of the Constitution be deemed to be Scheduled Castes or 

Scheduled Tribes in relation to a State or Union Territory, as the 

case may be. The language and terms of Articles 341 and 342 are 

identical. What is said in relation to Article 341 mutatis mutandis 

applies to Article 342. The laudable object of the said articles is to 
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provide additional protection to the members of the Scheduled 

Castes and Scheduled Tribes having regard to social and 

educational backwardness from which they have been suffering 

since a considerable length of time. The words “castes” or “tribes” 

in the expression “Scheduled Castes” and “Scheduled Tribes” are 

not used in the ordinary sense of the terms but are used in the sense 

of the definitions contained in Articles 366(24) and 366(25). In this 

view, a caste is a Scheduled Caste or a tribe is a Scheduled Tribe 

only if they are included in the President's Orders issued under 

Articles 341 and 342 for the purpose of the Constitution. Exercising 

the powers vested in him, the President has issued the Constitution 

(Scheduled Castes) Order, 1950 and the Constitution (Scheduled 

Tribes) Order, 1950. Subsequently, some orders were issued under 

the said articles in relation to Union Territories and other States and 

there have been certain amendments in relation to Orders issued, by 

amendment Acts passed by Parliament.” (Emphasis supplied)  

 

Recently, a seven-judge Bench in State of Punjab v. Davinder Singh8 also 

made a reference to these judgments. 

 

4. As is clear from the aforesaid extracts, the lists made under Articles 341 

and 342 are to be amended only with the permission of the President. So, 

naturally, for a tribe to be notified as a scheduled tribe, a notification to 

that effect has to be issued and vice versa, i.e. for a tribe to be de-notified 

as well. The High Court noted that the parties did not produce any 

notification demonstrating that the Sawara tribe stands de-notified. There 

is no possibility of a different view on this question. 

 

5. The HSA, 1956, at the very outset, details as to whom the legislation 

would apply, and it clearly states that scheduled castes and tribes shall be 

outside its purview of application. Section 2(2) thereof reads as under: 

“2. Application of Act.― (1)This Act applies― … (2) 

Notwithstanding anything contained in sub-section (1), nothing 

contained in this Act shall apply to the members of any Scheduled 

Tribe within the meaning of clause (25) of article 366 of the 

Constitution unless the Central Government, by notification in the 

Official Gazette, otherwise directs.” 

 

6. The words of the section are explicit. The HSA, 1956, cannot apply to 

scheduled tribes. This position of law is well settled. We may reproduce 

with profit the observations made in certain judgments of this Court. 

 

6.1 In Madhu Kishwar v. State of Bihar, MM Punchhi, J as his Lordship 

then was, noted the application of Section 2(2) of HSA as follows: 

“4. …Sub-section (2) of Section 2 of the Hindu Succession Act 

significantly provides that nothing contained in the Act shall apply  

to the members of any Scheduled Tribe within the meaning of clause 

(25) of Article 366 of the Constitution unless otherwise directed by 

the Central Government by means of a notification in the Official 

Gazette. Section 3(2) further provides that in the Act, unless the 

context otherwise requires, words importing the masculine gender 
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shall not be taken to include females. (emphasis supplied) General 

rule of legislative practice is that unless there is anything repugnant 

in the subject or context, words importing the masculine gender used 

in statutes are to be taken to include females. 

Attention be drawn to Section 13 of the General Clauses Act. But in 

matters of succession the general rule of plurality would have to be 

applied with circumspection. The afore provision thus appears to 

have been inserted ex abundanti cautela. Even under Section 3 of the 

Indian Succession Act the State Government is empowered to exempt 

any race, sect or tribe from the operation of the Act and the tribes of 

Mundas, Oraons, Santhals etc. in the State of Bihar, who are 

included in our concern, have been so exempted. Thus neither the 

Hindu Succession Act, nor the Indian Succession Act, nor even the 

Shariat law is applicable to the custom-governed tribals. And 

custom, as is well recognized, varies from people to people and 

region to region.”  

 

The aforesaid position was reiterated by a Bench of three learned judges 

in Ahmedabad Women Action Group (AWAG) v. Union of India.  

 

6.2 We find that the aforesaid position has been consistently adopted by 

the High Courts as well. Reference may be made to Bhuri v. Maroti11, 

Bhagwati v. Cheduram, and Bini B. (Dr.) v. Jayan P.R. Here only we may 

clarify that this reference to judgments of the High Courts shall not be 

construed as a comment upon their merits. 

 

7. Therefore, the Courts below clearly erred on this count, and the High 

Court took the correct view. Having observed this, the High Court then 

proceeded to grant a portion as property to Mardan’s daughters and their 

descendants on the grounds of justice, equity and good conscience, 

apparently but without explicit mention, taking cue from the dissenting 

judgment Madhu Kishwar (supra) by Ramaswamy, J., wherein he held as 

under: 

“38. Law is the manifestation of principles of justice, equity and 

good conscience. Rule of law should establish a uniform pattern for 

harmonious existence in a society where every individual would 

exercise his rights to his best advantage to achieve excellence, 

subject to protective discrimination. The best advantage of one 

person could be the worst disadvantage to another. Law steps in to 

iron out such creases and ensures equality of protection to 

individuals as well as group liberties. Man's status is a creature of 

substantive as well as procedural law to which legal incidents would 

attach. Justice, equality and fraternity are trinity for social and 

economic equality…  

x x x 

56. I would hold that the provisions of the Hindu Succession Act, 

1956 and the Indian Succession Act, 1925 though in terms, would 

not apply to the Scheduled Tribes, the general principles contained 

therein being consistent with justice, equity, fairness, justness and 

good conscience would apply to them. Accordingly I hold that the 

Scheduled Tribe women would succeed to the estate of their parent, 
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brother, husband, as heirs by intestate succession and inherit the 

property with equal share with the male heir with absolute rights as 

per the general principles of the Hindu Succession Act, 1956, as 

amended and interpreted by this Court and equally of the Indian 

Succession Act to tribal Christians…” 

xxx 

9. Having considered the pronouncements of this Court as aforesaid, and 

keeping in view the fact that Mardan passed away in the year 1951, that 

is, prior to the enactment of HSA, 1956, we find no error in the judgment 

of the High Court applying the provisions of the Central Provinces Laws 

Act, 1875 and more particularly Section 6 thereof which postulates the 

application of the principle of justice, equity and good conscience, to 

account for possibilities not covered by Section 5 of the Act. 

 

9- blh izdkj ekuuh; loksZPp U;k;ky; }kjk fjV ihfV'ku la[;k 6901@2022 muoku 

Kamala Neti (Dead) Thr. Lrs. vs Special Land Acquisition Officer esa fn;s x;s fnukad 

09-12-2022 esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa 

vuqlwfpr tutkfr leqnk; ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh 

vuqiz;ksT;rk ds ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk 

dk m)j.k fuEu izdkj gS& 

6. A short question which is posed for consideration of this Court is whether the 

appellant/petitioner being the daughter is entitled to the share in the 

compensation with respect to the land acquired, on survivorship basis under the 

provisions of Hindu Succession Act?  

 

At the outset, it is required to be noted that the appellant belongs to tribal 

community and is a member of Scheduled Tribe. As per Section 2(2) of the 

Hindu Succession Act, the Hindu Succession Act will not be applicable to the 

members of the Scheduled Tribe. Therefore, as such as rightly observed by the 

High Court the appellant cannot claim any right of survival under the 

provisions of the Hindu Succession Act. Therefore, so long as Section 2(2) of 

the Hindu Succession Act stands and there is no amendment, the parties shall 

be governed by the provisions of Section 2(2) of the Hindu Succession Act. 

Therefore, though on equity we may be with the appellant being daughter and 

more than approximately 70 years have passed after the enactment of the Hindu 

Succession Act and much water has flown thereafter and though we are prima 

facie of the opinion that not to grant the benefit of survivorship to the daughter 

in the property of the father can be said to be bad in law and cannot be justified 

in the present scenario, unless Section 2(2) of the Hindu Succession Act is 

amended, the parties being member of the Scheduled Tribe are governed by 

Section 2(2) of the Hindu Succession Act. It is observed and held by this Court in 

the case of Mohan Koikal (supra) that when there is a conflict between the law 

and equity, the law would prevail. Equity can only supplement the law. There is 

a gap in it but it cannot supplant the law. 

 

6.1 If the claim of the appellant on the basis of the survivorship under the Hindu 

Succession Act is accepted in that case it would tantamount to amend the law. It 

is for the legislature to amend the law and not the Court. 

 

6.2 Now so far as the reliance placed upon the decision of this Court in the case 

of Madhu Kishwar (supra) by the learned counsel for the appellant is concerned, 

at the outset it is required to be noted that by the majority decision this Court 

refused to strike down the provisions of Chota Nagpur Tenancy Act, 1908 which 



gseh cuke djukjke 

2024@514 

fu.kZ; fnukad% 27-03-2026 

Page 14 of 35 
 

provided the succession to property in the male line of heirs and denying the right 

to Succession to the daughter, on the touchstone of Article 14. However, this 

Court read into the said provisions and observed and held that the intervening 

right of female dependents/descendants under Sections 7 and 8 of the Act shall 

be carved out, by suspending the exclusive right of the male succession till the 

female dependent/descendent chooses other means of livelihood manifested by 

abandonment or release of the holding kept for the purpose. This Court by 

observing so disposed of the writ petition. However, by disposing the writ petition 

this Court issued direction to the State of Bihar to comprehensively examine the 

question on the premise of our constitutional ethos and the need voiced to amend 

the law. 

 

6.3 This Court also directed to examine the question of recommending to the 

Central Government whether the Central Government consider it just and 

necessary to withdraw the exemptions given under the Hindu Succession Act and 

the Indian Succession Act in so far as the applicability of these provisions to the 

Scheduled Tribes in the State of Bihar is concerned. 

 

6.4 However, Mr. Justice K. Ramaswamy in his concurrent judgment has further 

observed and held that the provisions of the Hindu Succession Act and the Indian 

Succession Act would apply to the Scheduled Tribes, the general principles 

contained therein being consistent with justice, equity, fairness, justness and 

good conscience would apply to them. Thereafter it is held that the Scheduled 

Tribe women would succeed to the estate of their parent, brother, husband, as 

heirs by intestate succession and inherit the property with equal share with the 

male heir with absolute rights as per the general principles of the Hindu 

Succession Act, 1956, as amended and interpreted by this Court. However, it is 

required to be noted that the same is minority view. 

 

7. Under the circumstances in view of Section 2(2) of Hindu Succession Act 

and the appellant being the member of the Scheduled Tribe and as the female 

member of the Scheduled Tribe is specifically excluded, the appellant is not 

entitled to any right of survivorship under the provisions of Hindu Succession 

Act. No error has been committed by the High Court. The appeal therefore 

deserves to be dismissed and is accordingly dismissed. 

 

7.1 Before parting, we may observe that there may not be any justification to deny 

the right of survivorship so far as the female member of the Tribal is concerned. 

When the daughter belonging to the non­tribal is entitled to the equal share in 

the property of the father, there is no reason to deny such right to the daughter 

of the Tribal community. Female tribal is entitled to parity with male tribal in 

intestate succession. To deny the equal right to the daughter belonging to the 

tribal even after a period of 70 years of the Constitution of India under which 

right to equality is guaranteed, it is high time for the Central Government to look 

into the matter and if required, to amend the provisions of the Hindu Succession 

Act by which the Hindu Succession Act is not made applicable to the members of 

the Scheduled Tribe. 

 

10- blh izdkj ekuuh; NRrhlx<+ mPp U;k;ky; }kjk f}rh; vihy la[;k 

825@2014 muoku Smt. Butaki Bai & Others v. Sukhbati  esa fn;s x;s fnukad 02-

05-2014 esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa 

vuqlwfpr tutkfr leqnk; ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh 

vuqiz;ksT;rk ds ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk 

dk m)j.k fuEu izdkj gS& 
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7. This question of law relates to Section 2 of the Hindu Succession Act, 1956. 

Section 2 of the Act of 1956 relates to applicability of that Act to certain class of 

person and runs as under:-- 

“2. Application of Act.-- (1) This Act applies -- 

(a) to any person, who is a Hindu by religion in any of its forms or 

developments including a Virashiva, a Lingayat or a follower of the 

Brahmo, Prarthana or Arya Samaj. 

(b) to any person who is a Buddhist, Jaina or Sikh by religion; and 

(c) to any other person who is not a Muslim, Christian, Parsi or Jew by 

religion unless it is proved that any such person would not have been 

governed by the Hindu law or by any custom or usage as part of that law 

in respect of any of the matters dealt with herein if this Act had not been 

passed. 

 

Explanation.-- The following persons are Hindus, Buddhists, Jainas or 

Sikhs by religion, as the case may be:-- 

(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 

Buddhists, Jainas or Sikhs by religion? 

(b) any child, legitimate or illegitimate one of whose parents is a Hindu, 

Buddhists, Jaina or Sikh by religion and who is brought up as a member 

of the tribe, community, group or family to which such parent belongs or 

belonged; 

(c) any person who is a convert or re-convert to the Hindu, Buddhist, Jaina 

or Sikh religion. 

 

"(2) Notwithstanding anything contained in sub-section (1), nothing 

contained in this Act shall apply to the members of any Scheduled Tribe 

within the meaning of clause (25) of Article 366 of the Constitution unless 

the Central Government, by notification in the Official Gazette, otherwise 

directs." 

 

8. A careful reading of sub-section (2) of section 2 leaves no manner of doubt that 

the Act of 1956 would not be applicable to the members of any Scheduled Tribe 

within the meaning of clause (25) of Article 366 of the Constitution of India, 

unless Central Government by notification in the Official Gazette otherwise 

directs. It would be appropriate to look into Article 366(25) and Article 342 of 

the Constitution of India, it states as under:-- 

 

“Clause (25) of Article 366.-- “Scheduled Tribes” means such tribes or 

tribal communities or parts of or groups within such tribes or tribal 

communities as are deemed under Article 342 to be Scheduled Castes for 

the purposes of this Constitution. 

 

Article 342 -- Scheduled Tribes 

"(1) The President (may with respect to any State (or Union 

territory), and where it is a State (* * *), after consultation with the 

Governor [* * *] thereof,) by public notification, specify the tribes 

or tribal communities or parts of or groups within tribes or tribal 

communities which shall for the purposes of this Constitution be 

deemed to be Scheduled Tribes in relation to that State (or Union 

territory, as the case may be)." 

 

(2) Parliament may by law include in or exclude from the list of Scheduled Tribes 

specified in a notification issued under clause (1) any tribe or tribal community 

or part of or group within any tribe or tribal community but save as aforesaid a 
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notification issued under the said clause shall not be varied by any subsequent 

notification. 

 

9. A list of Scheduled Tribes is contained in Constitution of India Scheduled Tribe 

Order 1950 as amended w.e.f. 1-11-2000 by virtue of Section 20 of M.P. 

Reorganization Act, 2000 which provides that on and from the appointed day, the 

Constitution Scheduled Tribe Order 1950 shall stand amended as directed in 4th 

Schedule. The Tribe-Halba is mentioned in entry seventeen in relation to 

Chhattisgarh in above order. It is also not in dispute that the Halba Tribe is a 

Scheduled Tribe within the meaning of Constitution of India notified by President 

of India and it is a Scheduled Tribe within the definition of Article 366(25) of the 

Constitution. Thus, the provisions of Hindu Succession Act, 1956 do not pro-tanto 

apply to the members of Scheduled Tribe as per Section 2(2) of the Act of 1956, 

because of non-obstante clause in Section 2(2) of Act of 1956, as the customary 

law of the Scheduled Tribe has been preserved by the legislature. 

 

10. The Supreme Court in case of Madhu Kishwar and others v. State of Bihar 

and others, (1996) 5 SCC 125 : (AIR 1996 SC 1864), after noticing sub-section 

(2) of Section 2 of Act of 1956, held as under:-- 

“4. ............... “Thus neither the Hindu Succession Act, nor the Indian 

Succession Act, nor even the Shariat law is applicable to the custom-

governed tribals. And custom, as is well recognized, varies from people to 

people and region to region.” 

 

11. Thus it is held that provisions of Hindu Succession Act, 1956 will not apply 

to the parties, as they are Halba scheduled tribes, which is scheduled tribe within 

the meaning of Article 366(25) of the Constitution of India and Central 

Government has not issued any notification directing otherwise and applying the 

provisions of Hindu Succession Act to them. This substantial question of law is 

answered accordingly. 

 

11- bl izdkj fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izkalfxd izko/kku /kkjk&2 ¼2½ 

rFkk mDr U;kf;d n`"Vkarksa ds voyksdu ls Kkr gksrk gS fd orZeku esa bl laca/k 

esa fof/kd fLFkfr Li"V gksdj bl izdkj gS fd fgUnq mRrjkf/kdkj vf/kfu;e&1956 

ds izko/kku vuqlwfpr tutkfr ij ykxw ugha gksrs gSA tc rd Hkkjr dh laln 

fgUnq mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds rgr dksbZ fo'ks"k vf/klwpuk 

tkjh ugha djrh gSA rc rd fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku 

vuqlwfpr tutkfr ij izHkkoh ugha gksrs gSA bl laca/k esa bl izdkj fof/kd fLFkfr 

Li"V o orZeku esa izHkkoh gSA  

 

12- izdj.k esa i=koyh ds voyksdu ls Kkr gksrk gS fd oknhx.k Hkhy leqnk; ls 

lacaf/kr gSA ;gka mYys[kuh; gS fd Hkhy leqnk; vuqlwfpr tutkfr ds rgr 

vf/klwfpr gSA ;gka ;g Hkh mYys[kuh; gS fd Hkkjr dh laln }kjk fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 ds /kkjk&2 ¼2½ ds rgr vuqlwfpr tutkfr ds rgr 

vf/klwfpr tutkfr Hkhy tutkfr ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds 

izko/kkuksa dks izHkkoh djus okyh dksbZ fo'ks"k vf/klwpuk vkfnukad rd tkjh ugha dh 

gSA bl dkj.k Hkkjr dh laln }kjk fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds /kkjk&2 

¼2½ ds rgr vuqlwfpr tutkfr ds rgr vf/klwfpr tutkfr Hkhy tutkfr ij 

fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kkuksa dks izHkkoh djus okyh dksbZ fo'ks"k 

vf/klwpuk vkfnukad rd tkjh ugh gksus ls fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds 
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/kkjk&2 ¼2½ ds rgr izfrca/k gksus ds dkj.k vuqlwfpr tutkfr ds rgr vf/klwfpr  

tutkfr Hkhy tutkfr ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku izHkkoh 

ugha gksrs gSA bl dkj.k mDr fof/kd fLFkfr ds lanHkZ esa oknhx.k ij fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 ds izR;{kr% ykxw ugha gksus ls bl fcUnq ij oknhx.k 

dks fdlh izdkj dk vuqrks"k iznku ugha fd;k tk ldrk gSA 

 

When Tribals become hindusied: Indirect Applicability 
13- vc izdj.k esa vuqlwfpr tutkfr ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds 

izko/kkuksa ds izHkkoh gksus ds laca/k esa ,d vkSj n`f"Vdks.k dk voyksdu fd;k tkuk 

visf{kr gSA mYys[kuh; gS fd vuqlwfpr tutkfr ij fgUnq mRrjkf/kdkj 

vf/kfu;e&1956 ds izko/kkuksa ds izHkkoh gksus ds laca/k esa ,d vkSj n`f"Vdks.k dk 

er gS fd vxj vuqlwfpr tutkfr dk dksbZ lnL; vxj fgUnq /keZ ds jhfr fjoktksa 

dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjokt dks viuk ysrk gS ;k vuqlwfpr 

tutkfr ds jhfr fjoktks dk ifjR;kx djrs gq, fgUnq /keZ ds jhfr fjoktksa dk 

vius thou esa i;kZIr :i ls lekos'ku dj ysrk gS rks ml fLFkfr esa vuqlwfpr 

tutkfr ds ml O;fDr fo'ks"k ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku 

ykxw gksrs gSA  

 

14- loZizFke bl laca/k esa dkuwuh fLFkfr dh O;k[;k dk voyksdu fd;k tkuk visf{kr 

gSA bl laca/k esa ekuuh; lokZsPp U;k;ky; }kjk 2000 (8) SCC 587 muoku Labishwar 

Manjhi vs Pran Manjhi esa fn;s x;s fnukad 19-07-2000 esa fdlh vuqlwfpr tutkfr 

ds lnL; ds }kjk ml tutkfr fo'ks"k ds jhfr fjoktks ds LFkku ij fgUnq jhfr 

fjokt ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk 

thou esa lekos'ku djus dh fLFkfr esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds 

izko/kku dh vuqiz;ksT;rk ds ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds 

izkalfxd iSjk dk m)j.k fuEu izdkj gS& 

6. The question which arises in the present case is, whether the parties who 

admittedly belong to Santhal tribe are still continuing with their customary 

tradition or have they after being Hinduised changed their customs to that what 

is followed by the Hindus. It is in this context when the matter came first before 

the High Court, the High Court remanded the case for decision in this regard. 

After remand, the first appellate court recorded the findings, that most of the 

names of their families of the parties are Hindu names. Even P.W. 1 admits in the 

cross examination that they perform the pindas at the time of death of anybody. 

Females do not use vermillion on the forehead after the death of their husbands, 

widows do not wear ornaments. Even P.W. 2 admits that they perform Shradh 

ceremonies for 10 days after the death and after marriage, females use vermillion 

on their foreheads. The finding is that they are following the customs of the 

Hindus and not of the Santhal's. In view of such a clear finding, it is not 

possible to hold that Sub-section 2 of Section 2 of Hindu Succession Act 

excludes the present parties from the application of the said Act. Sub-section 2 

only excludes members of any Scheduled Tribe admittedly as per finding 

recorded in the present case though the parties originally belong to the Santhal 

Scheduled Tribe they are Hinduised and they are following the Hindu 

traditions. Hence, we have no hesitation to hold that Sub-section 2 will not 

apply to exclude the parties from application of Hindu Succession Act.  
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15- blh izdkj ekuuh; rsyaxkuk mPp U;k;ky; }kjk flfoy fjohtu ihfV'ku 

3413@2023 muoku Kadavath Srikanth, vs Kadavath Ashwitha esa fn;s x;s fnukad 

22-01-2024 esa fdlh vuqlwfpr tutkfr ds lnL; ds }kjk ml tutkfr fo'ks"k 

ds jhfr fjoktks ds LFkku ij fgUnq /keZ ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr 

:i ls fgUnq jhfr fjoktksa dk thou esa lekos'ku djus dh fLFkfr esa fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds ckjs esa O;k[;k dh 

xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu izdkj gS& 

25. There is no challenge to the contentions of the petitioner and the respondent 

that they have been following the Hindu traditions and customs. In fact, in the 

petition filed under Section 13(B) of the Act, the petitioner and the respondents 

specifically contended that their marriage was solemnized as per the rights and 

customs of Hindu Community. Further, the material filed by the petitioner i.e., 

wedding card and photographs shows that the marriage of the petitioner and the 

respondent was solemnized as per the Hindu Customs. 

 

26. The Hon'ble Supreme Court in Labishwar Manjhi v. Pran Manjhi, the Delhi 

High Court in Satprakash Meena v. Alka Meena, and the High Court of Andhra 

Pradesh in Chittapuli v. Union Government, have held that the provisions of 

exclusion under Section 2(2) of the Act are meant to protect customary 

practices of recognized Tribes. However, if the parties are following Hindu 

traditions, customs and that they are substantially Hinduised, they cannot be 

relegated to customary Courts, that too, when they themselves admit that they 

are following Hindu rites, customs and traditions.  

 

16- bl laca/k esa ekuuh; fnYyh mPp U;k;ky; }kjk CM APPL. 332/2021 muoku 

Satprakash Meena vs Alka Meena esa fn;s x;s fnukad 07-07-2021 esa fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 dh /kkjk&2 ¼2½ ds lanHkZ esa vuqlwfpr tutkfr 

leqnk; ij fgUnq fookg vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds ckjs esa 

O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu izdkj 

gS& 

28. Thus, in the above decision the following factors were considered by the 

Supreme Court viz.,  

• The names of the parties and their families are Hindu names;  

• At the time of death of a family member Pindas are performed;  

• Women do not wear vermilion after the death of the husband;  

• Widows do not wear ornaments. 

• Shradh Ceremonies are performed for 10 days after death. 

 

29. On the basis of these practices, the Supreme Court held that the parties were 

Hinduised as they were following Hindu traditions. Thus, the exclusion under 

Section 2(2) of the HSA, 1956 was held to not apply to the parties and they would 

be governed by the provisions of the HSA. It is relevant to note that the exclusion 

in Section 2(2) of HMA and Section 2(2) of HSA, 1956 are identical in wording. 

xxx 

42. In so far as the provision Section 2(2), HMA,1955 is concerned, it is clear 

that the provisions of the Act would not apply to the members of the Scheduled 

Tribal community unless the Scheduled Tribe is a notified tribe. It is the admitted 

position between parties that the said community is not a notified tribe. Section 

2(2) reads as under:- 

"(2) Notwithstanding anything contained in sub- 

section (1), nothing contained in this Act shall apply to the members 

of any Scheduled tribe within the meaning of clause (25) of article 
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366 of the Constitution unless the Central Government, by 

notification in the Official Gazette, otherwise directs." 

 

43. The Act, however, applies to any person who is Hindu by religion and includes 

a Virashaiva, a Lingayat or a follower of the Brahmo, Prarthana even followers 

of Brahma Prathana of Arya Samaj. It also applies to Buddhists, Jains and Sikhs 

by religion. The HMA, 1955 regulates all aspects of marriages applicable to 

Hindus including restitution of conjugal rights of judicial separation, divorce etc. 

If the HMA, 1955 does not apply to any particular individual or any parties, such 

parties would be relegated to their respective customary practices or community 

Courts. In fact, in Nihoto Sema (supra), the High Court of Gauhati considered 

this issue in relation to parties belonging to the Naga tribes but were professing 

Christian religion. The Court framed the following question: 

"3.The question is whether the Indian Divorce Act, 1869 is applicable 

to the State of Nugaland (sic Nagaland)." 

 

44. In para 26, the Court observed that there is nothing to show even in the texts 

that there is any customary form of divorce prevalent amongst the Sema Nagas. 

Thereafter the Court held in para 28 as under:- 

"...In this Case, the Additional Deputy Commissioner in his order clearly 

held that when the parties are unwilling to go to the customary courts, the 

Court cannot compel the parties to go to the panchayat. This is obviously 

a case where the wife has been complaining that her husband has been 

guilty of adultery coupled with cruelty and sought divorce and that the 

husband-petitioner took the child (daughter, aged about 3 ½ years) away 

from the Nursery School without the knowledge and consent of the 

respondent (wife) and separated the child from the mother and prayed for 

the custody of the child. This appears to be a case where the marriage is 

irretrievably broken and persuasion is no proper remedy." 

xxx 

47. The word `Hindu' is not defined in any of the statutes. It is in view of the fact 

that there is no definition of Hindu, that the Supreme Court has held in Labishwar 

Manjhi (supra) that if members of Tribes are Hinduised, the provisions of the 

HMA, 1955 would be applicable. The manner in which the marriage has been 

conducted in the present case and the customs being followed by the parties show 

that as in the case of Hindus, the marriage is conducted in front of the fire. The 

Hindu customary marriage involves the ceremony of Saptapadi which has also 

been performed in the present case. The various other ceremonies, as is clear 

from the marriage invitation are also as per Hindu customs. If members of a tribe 

voluntarily choose to follow Hindu customs, traditions and rites they cannot be 

kept out of the purview of the provisions of the HMA, 1955. Codified statutes and 

laws provide for various protections to parties against any unregulated practices 

from being adopted. In this day and age, relegating parties to customary Courts 

when they themselves admit that they are following Hindu customs and traditions 

would be antithetical to the purpose behind enacting a statute like the HMA, 

1955. The provisions of exclusion for example under Section 2(2) are meant to 

protect customary practices of recognised Tribes. However, if parties follow 

Hindu customs and rites, for the purpose of marriage, this Court is inclined to 

follow the judgment of the Supreme Court in Labishwar Manjhi (supra) to hold 

that the parties are Hinduised and hence the HMA, 1955 would be applicable. 

Moreover, nothing has been placed before the Court to show that the Meena 

community Tribe has a specialised Court with proper procedures to deal with 

these issues. In these facts, if the Court has to choose between relegating parties 

to customary Courts which may or may not provide for proper procedures and 

safeguards as against codified statutes envisioning adequate safeguards and 

procedures, this Court is inclined to lean in favour of an interpretation in favour 
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of the latter, especially in view of the binding precedent of the Supreme Court in 

Labishwar Manjhi (supra) which considered an identical exclusion under the 

HSA,1956. 

 

48. In so far as the judgment in Dr. Surajmani Stella Kujur (supra) is concerned, 

the said decision dealt with an offence of bigamy which was pleaded to be 

contrary to the customs in the Santhal Tribe. The said custom had not been 

established on record and hence the Court held that since the custom was not 

established by the parties, an offence could not be created by a mere pleading of 

a custom. Moreover, even in Dr. Surajmani Stella Kujur (supra), the Supreme 

Court clearly holds that for determination of civil rights, customs may be proved 

and can form the basis. Thus, insofar as divorce proceedings are concerned, if 

proper tribal customs are not established or the following of Hindu customs or 

rites is admitted by the parties, there is no reason to hold that the provisions of 

the HMA, 1955 would not apply. 

 

17- bl laca/k esa ekuuh; NRrhlx<+ mPp U;k;ky; }kjk f}rh; vihy la[;k 

825@2014 muoku Smt. Butaki Bai & Others v. Sukhbati  esa fn;s x;s fnukad 02-

05-2014 esa fdlh vuqlwfpr tutkfr ds lnL; ds }kjk ml tutkfr fo'ks"k ds 

jhfr fjoktks ds LFkku ij fgUnq /keZ ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr 

:i ls fgUnq jhfr fjoktksa dk vius thou esa lekos'ku djus dh fLFkfr esa fgUnq 

mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds ckjs esa O;k[;k dh 

xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu izdkj gS& 

12. The determination of the first substantial question of law that provisions of 

Hindu Succession Act, 1956 shall not apply to the parties to the suit being Halba 

scheduled tribes. The further question to be considered is whether parties have 

become “Hindus out and out” or have become “sufficiently Hinduised” so as to 

be governed in the matter of succession and inheritance by principles of Hindu 

Law or still they are governed by their tribal customary law? 

 

13. Undoubtedly, it is possible that aboriginal tribes of non Hindu origin may 

have become sufficiently Hinduised so that in the matter of succession and 

inheritance, they are governed by the Hindu law except so far as any custom at 

variance with Hindu law is proved. 

 

14. It is well settled that no ceremony of purification is pre-requisite of 

Hinduisation. In the case of Chunku Manjhi and others v. Bhabani Majhan and 

others, AIR 1946 Pat 218, it has been observed by the Division Bench of the Patna 

High Court, which runs thus : 

"To sum up, the position is that it is possible in law that aborigines of non-

Hindu origin can become sufficiently Hinduised so that in matters of 

inheritance and succession they are prima facie governed by the Hindu 

law except so far as any custom at variance with such law is proved, that 

for the purpose of Hinduisation any formal ceremony of conversion is not 

necessary, that the test as to whether people of non-Hindu origin have 

become Hindus out and out consists not in their, following the religious 

rules of the Srutis and Smritis or their completely giving themselves up to 

Brahmanical rules and rituals but in their acknowledging themselves to be 

Hindus and, in adopting Hindu social usages, the retention of a few relics 

of their ante-Hinduism period notwithstanding. In cases where complete 

Hinduisation is proved, the parties are to be prima facie governed by the 

rules of the Hindu law, and the burden of proving that any special custom 
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obtained in the community either as a relic of their non-Hindu period or 

otherwise is upon the party who sets it up." 

 

It has also been observed therein that: 

"the question whether a family or a tribe of non-Hindu origin has been so 

far Hinduised as to attract the provisions of the Hindu law in matters of 

inheritance and succession, is a mixed question of law and fact." 

 

It has also further been observed that: 

 

"the Hindu Law of Inheritance (Amendment) Act, 1929, applies also to 

those persons who but for the passing of the Act, would have been subject 

to the law of Mitakshara. Thus, it applies to Santhals of Chota Nagpur who 

are Hindus and are governed by the Mitakshara School of Hindu Law in 

matter of inheritance of succession." 

 

15. In the case of Budhu Majhi and another v. Dukhan Majhi and others, AIR 

1956 Pat 123, it has been observed that it is not necessary that the parties must 

be completely Hinduised, even if, they had been sufficiently Hinduised so as to be 

governed by Hindu Law of succession, it is enough. It has also been observed 

that: 

"Adoption of Hindu names, employment of priests, performance of pujas, 

such as Durga Puja, Mansa Puja, Kali Puja etc. offering of pindas, 

observing of mourning, performance of funeral ceremonies are sufficient 

proof of a family, aboriginal in origin, having adopted Hinduism in its 

entirety. The test as to whether people of Hindu origin have become Hindus 

out and out consists not in their following the religious rules of Srutis and 

Smritis or their completely giving themselves up to Brahmanical rules and 

rituals but in their acknowledging themselves to be Hindus and in adopting 

social usages, the retention of a few relics of their ante Hinduism period 

notwithstanding. A formal conversion is not a pre-requisite to a person 

becoming a Hindu." 

 

16. In case of Langa Manjhi and others v. Jaba Manjhain and others, AIR 1971 

Pat 185, it has been observed that : 

"The term Hindu is not an anthropological one but is used in a theological 

sense as distinguished from national or racial sense, and, therefore, many 

persons of aboriginal tribes and origins have been absorbed in the Hindu 

faith and have come under the sway of Hindu Law." 

 

It has further been observed that: 

"Now, the well established position of law is that it is possible that 

aboriginals of non-Hindu origin can become sufficiently Hinduised so that 

in matter of inheritance and succession they are prima facie governed by 

Hindu Law, except so far any custom at variance with such law is 

proved.........In cases it is established that the parties of non-Hindu origin 

have been Hinduised, prima facie, they are governed by the rules of Hindu 

law and the burden of proving that the old custom of that community still 

exists is upon the party who sets it up....... whether a person is Hinduised 

completely or otherwise is a question of fact and cannot be gone into in 

Second Appeal." 

 

17. In this connection the ratio of the case of Dhani Majhi and another v. Ranga 

Majhi and others, 1999 AIHC 2156, is also referred hereto in which it has been 

observed that : 
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"the parties have become Hinduised by efflux of time and they are governed 

by Hindu law and as such when they become Hindus long before 1926 then 

they can be said to be governed by the Hindu Succession Act, 1956 also." 

 

18. The Supreme Court in case of Labishwar Manjhi v. Pran Manjhi, (2000) 8 

SCC 587, has observed that when evidence disclosed that parties belonging to 

Santhal Tribe were following customs of Hindus and not of Santhals, provision 

of Hindu Succession Act would apply to inheritance of property. It has also been 

observed therein that : 

 

"The finding is that they are following the customs of the Hindus and not 

of the Santhals. In view of such a clear finding, it is not possible to hold 

that sub-section (2) of Section 2 of Hindu Succession Act excludes the 

present parties from the application of the said Act. Sub-section (2) only 

excludes members of any Scheduled Tribes, admittedly as per finding 

recorded in the present case though the parties originally belong to the 

Santhal Scheduled Tribe they are Hindus and they are following the Hindu 

traditions. Hence, we have no hesitation to hold that sub-section (2) will 

not apply to exclude the parties from application of Hindu Succession Act." 

 

19. It, therefore, appears from the ratio of the case referred to above that it is the 

well recognized principle of law that if a Halba tribe though a Scheduled Tribe if 

sufficiently Hinduised shall be governed by Hindu Succession Act, 1956 in the 

matter of succession and inheritance. 

 

20. The burden of proof is initially upon the plaintiff to show that parties have 

become “sufficiently Hinduised” or “Hindus out and out” so as to be governed 

in matter of succession and inheritance by any school of Hindu Law and once it 

is proved, then burden will be shifted to defendants to prove that the parties are 

still governed by the tribal customary law. 

 

21. The question of law applicable to Hindus being primarily one of personal as 

distinguished from geographical custom, strong proof is required for establishing 

that rule of origin has been given in favour of different system of law. 

 

22. The Nagpur High Court in case of Sonabai v. Lakhmibai, AIR 1957 Nagpur 

76, noticing and following, the decision of Privy Council reported in (1902) ILR 

29 Cal 433 (PC), has held as under : 

"10. Strong proof is required for establishing that the law of origin has 

been given up in favour of a different system of law : Parbati Kumari Debi 

v. Jagadis Chunder Dhabal(A)." 

 

23. The Patna High Court in case of Krittibash Mahton and others v. Budhan 

Mahtani and others, AIR 1925 Pat 733, has held as under : 

"In cases relating to inheritance among aboroginals in Manbhum it is 

always necessary to enquire whether even if Hinduised (slightly, partially, 

or completely) they have abandoned the tribal custom as to inheritance 

(usually they have not, even where, as is unusual, Hinduization is 

complete) and then if they have abandoned the tribal custom what 

particular school of Hindu Law they have adhered to." 

 

25. On the basis of foregoing analysis, the following proposition would emerge:- 

 

(i) that the plaintiffs pleading they have abandoned their law of origin 

(customary law) has to plead and establish by leading appropriate legal 

evidence that they have given up their customary succession, and 
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(ii) to establish further that they have become “Hindus out and out” or 

“sufficiently Hindus” so as to be governed by in matter of succession 

and inheritance by any school of Hindu law, and thereafter to prove. 

 

(iii) that they have adhered to any particular school of Hindu law. 

 

32. Thus, in view of the foregoing discussion, this Court is of the considered 

opinion that the plaintiff has failed to establish that members of the Halba 

scheduled tribe, have given up her customary succession and have become 

“Hindus out and out” or “sufficiently Hinduised” and in the matter of 

succession, they are governed by any particular school of Hindu law, 

consequently, the legislative bar enacted under sub-section (2) of Section 2 of Act 

of 1956 will apply in full force and provision of the Hindu Succession Act, 1956 

will not apply to parties to suit i.e. Halba Scheduled Tribes in absence of 

notification by Central Government applying the provision of Act of 1956 to them. 

 

18- mDr lanHkZ esa mDr n`f"Vdks.k ij ekuuh; U;k;ky;ksa }kjk izfrikfnr mDr U;kf;d 

n`"Vkarksa ds voyksdu ls Kkr gksrk gS fd fdlh vuqlwfpr tutkfr ds lnL; ds 

}kjk ml tutkfr fo'ks"k ds jhfr fjoktks ds LFkku ij fgUnq /keZ ds jhfr fjoktksa 

dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk thou esa lekos'ku djus 

dh fLFkfr esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds 

ckjs esa dkuwuh fLFkfr ds lanHkZ esa Kkr gksrk gS fd fdlh vuqlwfpr tutkfr ds 

lnL; ds }kjk ml tutkfr fo'ks"k ds jhfr fjoktks ds LFkku ij fgUnq /keZ ds 

jhfr fjoktksa dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk thou esa 

lekos'ku djus dh fLFkfr esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku izHkkoh 

gksrs gSA  

 

19- ;gka ;g mYys[kuh; gS fd fdlh vuqlwfpr tutkfr ds lnL; ds }kjk ml 

tutkfr fo'ks"k ds jhfr fjoktks ds LFkku ij fgUnq /keZ ds jhfr fjoktksa dk ikyu 

djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk thou esa lekos'ku djus dh fLFkfr 

esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku izHkkoh gksus ds fy, vko';d gS 

fd ,slk nkok djus okyk O;fDr i;kZIr lk{; o lcwr ls bl rF; dks lkfcr djs 

fd fdlh vuqlwfpr tutkfr ds lnL; ds }kjk ml tutkfr fo'ks"k ds jhfr 

fjoktks ds LFkku ij fgUnq /keZ ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr :i ls 

fgUnq jhfr fjoktksa dk thou esa lekos'ku dj fy;k gSA bl laca/k esa ,slk nkok 

djus okys O;fDr dks mDr rF; dks lkfcr djrs le; izLrqr fd;s tkus okys 

dkjdksa o ifjfLFkfr;ksa ds ckjs esa U;k;ky;ksa }kjk dbZ egRoiw.kZ dkjdksa o 

ifjfLFkfr;ksa dh mifLFkfr gksus ds ckjs esa Li"V fd;k x;k gSA  

 

20- vc fdlh vuqlwfpr tutkfr ds lnL; ds }kjk ml tutkfr fo'ks"k ds jhfr 

fjoktks ds LFkku ij fgUnq /keZ ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr :i ls 

fgUnq jhfr fjoktksa dk thou esa lekos'ku djus dh fLFkfr esa fgUnq mRrjkf/kdkj 

vf/kfu;e&1956 ds izko/kku dh vuqiz;ksT;rk ds ckjs esa gLrxr izdj.k ds rF;ksa 

dk foospu visf{kr gSA  
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21- ;gka mDr fcUnq ij foospu ls iwoZ nkos ds rF; dks lkfcr djus ds laca/k esa dkuwuh 

fLFkfr dk voyksdu fd;k tkuk visf{kr gSA izdj.k esa Hkkjrh; lk{; 

vf/kfu;e&2023 ds izklafxd izko/kkuksa rFkk izkalfxd U;kf;d n`"Vkar dk voyksdu 

djus ij dkuwuh fLFkfr Li"V gksrh gS fd tgka vkijkf/kd izdj.kksa esa fu.kZ;u 

lansgjfgr izek.ku ds vk/kkj ij fd;k tkrk gSA ogh flfoy izd`fr ds ekeyksa esa 

laHkkoukvksa dh izcyrk@iz/kkurk ds vk/kkj ij fu.kZ;u fd;k tkrk gSA lkFk gh 

;g Hkh dkuwuh fLFkfr gS fd nkos ds vfHkopu lk{; ugha gksrs gSA nkokdRrkZ O;fDr 

dks vius nkos ds leFkZu esa i`Fkd ls lk{; izLrqr djrs gq, vius nkos ds rF; 

dks lkfcr djus dk nkf;Ro gksrk gSA  

 

22- blds lkFk gh ;g Hkh dkuwuh fLFkfr Li"V gksrh gS fd lcwr dk Hkkj rFkk izek.k 

dk Hkkj esa varj gSA fdlh flfoy nkos esa lcwr dk Hkkj izeq[kr% oknh ij gksrk gSA 

lcwr dk Hkkj LFkkukarfjr ugha gksrk gSA tcfd izek.k dk Hkkj LFkkukarfjr gksrk 

gSA fdlh flfoy nkos esa fdlh rF; dks lkfcr djus dk Hkkj ml rF; ds vk/kkj 

ij nkok djus okys O;fDr ij gksrk gSA tc fdlh rF; dks fdlh O;fDr }kjk 

izek.k dk Hkkj iw.kZ djrs gq, lkfcr djus dk nkf;Ro iw.kZ fd;k tkrk gS rks izek.k 

dk Hkkj izfr}anh ij vk tkrk gSA vc izfr}anh dks mDr rF; fo'ks"k ds [k.Mu 

gsrq lkfcr djus dk Hkkj gksus ds dkj.k vxj izek.k izLrqr djrs gq, izek.ku dk 

Hkkj iw.kZ fd;k tkrk gS rks izek.k dk Hkkj okil LFkkukarfjr gks tkrk gSA bl 

izdkj izek.k dk Hkkj LFkkukarfjr gksrk jgrk gSA ;g ,d vuojr izfØ;k gSA tks 

O;fDr izek.ku dk Hkkj dk nkf;Ro iw.kZ djus esa vlQy jgrk gS mlds fo:) 

mDr rF; dks lkfcr ekuk tkrk gSA 

 

23- mDr fof/kd fLFkfr ds lanHkZ esa gLrxr izdj.k esa oknh }kjk viuh tutkfr ds 

jhfr fjoktksa ds LFkku ij fgUnq /keZ ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr 

:i ls fgUnq jhfr fjoktksa dk thou esa lekos'ku ds ckjs esa dksbZ vfHkopu ugha 

fd;k gSA lkFk gh oknh }kjk viuh tutkfr ds jhfr fjoktksa ds LFkku ij fgUnq 

/keZ ds jhfr fjoktksa dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk 

thou esa lekos'ku ds ckjs esa dksbZ lk{; ;k lcwr izLrqr ugha fd;s gSA bl dkj.k 

oknh }kjk viuh tutkfr ds jhfr fjoktksa ds LFkku ij fgUnq /keZ ds jhfr fjoktksa 

dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk thou esa lekos'ku ds 

rF; dks lkfcr djus esa oknh vlQy jgs gSA bl izdkj fdlh vuqlwfpr tutkfr 

ds lnL; ds }kjk ml tutkfr fo'ks"k ds jhfr fjoktks ds LFkku ij fgUnq /keZ ds 

jhfr fjoktksa dk ikyu djrs gq, i;kZIr :i ls fgUnq jhfr fjoktksa dk thou esa 

lekos'ku djus dh fLFkfr esa fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kku dh 

vuqiz;ksT;rk ds fy;s vko';d dkjd o ifjfLFkfr;ka izdj.k esa mifLFkr ugha gSA 

bl vk/kkj ij Hkh oknh dk nkok fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds rgr 

iks"k.kh; izrhr ugha gksrk gSA   

 

Customs & Usages of ST 
24- vc izdj.k esa vuqlwfpr tutkfr ij vius jhfr fjoktks ds izHkkoh gksus ds laca/k 

esa ,d vU; n`f"Vdks.k dk voyksdu fd;k tkuk visf{kr gSA mYys[kuh; gS fd 
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izR;{kr% vuqlwfpr tutkfr ij fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds izko/kkuksa 

ds izHkkoh ugha gksrs gSA lkFk gh vuqlwfpr tutkfr leqnk; ij Hkkjrh; 

mRrjkf/kdkj vf/kfu;e&1925 ds izko/kku Hkh ykxw ugha gksrs gSA ;gka ;g Hkh 

mYys[kuh; gS fd ,slh fLFkfr esa vuqlwfpr tutkfr leqnk; ij vius Lo;a ds 

iqjkus jhfr fjokt gh ykxw gksrs gSA ;gka ;g Hkh mYys[kuh; gS fd vuqlwfpr 

tutkfr ds dksbZ fu/kkZfjr jhfr fjokt ugha gSA bl laca/k esa jhfr fjoktks dh 

fLFkfr rFkk vuqlwfpr tutkfr ds jhfr fjokt ,oa mudh vuqiz;ksT;rk ds ckjs esa 

fof/kd fLFkfr dk voyksdu fd;k tkuk visf{kr gSA 

 

25- loZizFke bl laca/k esa dkuwuh fLFkfr dh O;k[;k dk voyksdu fd;k tkuk visf{kr 

gSA bl laca/k esa ekuuh; lokZsPp U;k;ky; }kjk flfoy vihy 2008@2003 muoku 

Laxmibai (Dead) Thru Lr'S. & Anr vs Bhagwanthbuva esa fn;s x;s fnukad 29-01-

2013 esa jhfr fjoktks dh fLFkfr ,oa mudh vuqiz;ksT;rk ds ckjs esa fof/kd fLFkfr 

ds ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k 

fuEu izdkj gS& 

7. Custom is an established practice at variance with the general law. A custom 

varying general law may be a general, local, tribal or family custom. A general 

custom includes a custom common to any considerable class of persons. A custom 

which is applicable to a locality, tribe, sect or a family is called a special custom. 

 

Custom is a rule, which in a particular family, a particular class, community, or 

in a particular district, has owing to prolonged use, obtained the force of law. 

Custom has the effect of modifying general personal law, but it does not override 

statutory law, unless the custom is expressly saved by it. 

 

Such custom must be ancient, uniform, certain, continuous and compulsory. No 

custom is valid if it is illegal, immoral, unreasonable or opposed to public policy. 

He who relies upon custom varying general law, must plead and prove it. Custom 

must be established by clear and unambiguous evidence. 

 

8. In Dr. Surajmani Stella Kujur v. Durga Charan Hansdah AIR 2001 SC 938, 

this Court held that custom, being in derogation of a general rule, is required to 

be construed strictly. A party relying upon a custom, is obliged to establish it by 

way of clear and unambiguous evidence. (Vide: Salekh Chand (Dead) thr. Lrs. v. 

Satya Gupta & Ors. (2008) 13 SCC 119). 

 

9. A custom must be proved to be ancient, certain and reasonable. The evidence 

adduced on behalf of the party concerned must prove the alleged custom and the 

proof must not be unsatisfactory and conflicting. A custom cannot be extended by 

analogy or logical process and it also cannot be established by a priori method. 

Nothing that the Courts can take judicial notice of needs to be proved. When a 

custom has been judicially recognised by the Court, it passes into the law of the 

land and proof of it becomes unnecessary under Section 57(1) of the Evidence 

Act, 1872. Material customs must be proved properly and satisfactorily, until the 

time that such custom has, by way of frequent proof in the Court become so 

notorious, that the Courts take judicial notice of it.  

 

10. In Ramalakshmi Ammal v. Sivanatha Perumal Sethuraya, 14 Moo. Ind. App. 

570, it was held: "It is essential that special usage, which modifies the ordinary 

law of succession is ancient and invariable; and it is further essential that such 

special usage is established to be so, by way of clear and unambiguous evidence. 
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It is only by means of such evidence, that courts can be assured of their existence, 

and it is also essential that they possess the conditions of antiquity and certainty 

on the basis of which alone, their legal title to recognition depends." 

 

11. In Salekh Chand (supra), this Court held as under: 

“Where the proof of a custom rests upon a limited number of instances of 

a comparatively recent date, the court may hold the custom proved so as 

to bind the parties to the suit and those claiming through and under them. 

All that is necessary to prove is that the usage has been acted upon in 

practice for such a long period and with such invariability as to show that 

it has, by common consent, been submitted to as the established governing 

rule of a particular locality. A custom may be proved by general evidence 

as to its existence by members of the tribe or family who would naturally 

be cognizant of its existence, and its exercise without controversy.” 

 

12. In Bhimashya & Ors. v. Smt. Janabi @ Janawwa, (2006) 13 SCC 627, this 

Court held: 

“A custom is a particular rule which has existed either actually or 

presumptively from time immemorial, and has obtained the force of law in 

a particular locality, although contrary to or not consistent with the 

general common law of the realm……it must be certain in respect of its 

nature generally as well as in respect of the locality where it is alleged to 

obtain and the persons whom it is alleged to affect. 

xx xx xx xx 

Custom is authoritative, it stands in the place of law, and regulates the 

conduct of men in the most important concerns of life; fashion is arbitrary 

and capricious, it decides in matters of trifling import; manners are 

rational, they are the expressions of moral feelings. Customs have more 

force in a simple state of society. Both practice and custom are general or 

particular but the former is absolute, the latter relative; a practice may be 

adopted by a number of persons without reference to each other; but a 

custom is always followed either by limitation or prescription; the practice 

of gaming has always been followed by the vicious part of society, but it is 

to be hoped for the honour of man that it will never become a custom.”  

 

26- blh izdkj ekuuh; cacbZ mPp U;k;ky; }kjk AIR1983BOM391 muoku Anirudh 

Jageorao vs Babarao Irbaji  esa fn;s x;s fnukad 20-01-1983 esa jhfr fjoktks dh 

fLFkfr ,oa mudh vuqiz;ksT;rk ds ckjs esa fof/kd fLFkfr ds ckjs esa O;k[;k dh xbZ 

gSA mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu izdkj gS& 

In Butterworths's Words and Phrases Legally Defined, Second Edition, Volume 

I, at page 392 under the heading "Custom" it is' inter alia, stated: 

"A custom is a particular rule which has existed either actually or 

presumptively from time immemorial, and has obtained the force of law in 

a particular locality, although contrary to or not consistent with the 

general common law of the realm. As regards the matter to which it relate, 

a custom takes the place of the general common law, and is in respect of 

that matter the local common law within particular locality where it 

obtains." 

 

A little later, a distinction between the terms "custom" and "usage" has been 

brought out. It is stated (Para 393): 

"The terms "custom" and "usage" are often used interchangeably. Strictly 

speaking, there is a clear technical distinction between the two. Usage represents 

the twilight stage of custom. Custom beings where usage ends. Usage is an 
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international habit of action that has not yet received full legal attestation. 

Usages may be conflicting, custom must be unified and self-consistent. Viner's 

Abridgment, referring to custom in English law, has the matter in a nutshell: 'A 

custom, in the intendment of law, is such a usage as the hath obtained the force 

of a law" (Starke's International Law (6th Edn. 34)." Clause (a) of Section 3, 

however, does not preserve this distinction between custom and usage but places 

both on the same footing by defining each of these expressions in the same terms. 

What is required to make an act or conduct amount to custom or usage within the 

meaning of Clause (a) of Section 3 is that it must be a rule which, having been 

continuously and uniformly observed for of law among Hindus in any local area, 

trible, community, group or family, provided that this rule is certain and not 

unreasonable or opposed to public policy and provided further that, in the case 

of a rule applicable only to a family, it has not been discontinued by the family. 

The question of family does not arise in the present case. The evidence led by the 

appellant to prove custom has been held to be insufficient and the finding of fact 

on this point is against the appellant. The appellant's case is really based either 

upon a custom which has become a part of the Bombay School of Hindu Law or 

on the relevant text of the Bombay School of Hindu law declaring or setting out 

a custom which prevailed in the region to which it applies. 

xxx 

On this aspect of the case, Vimadalal, J., referred to the Supreme Court decision 

in R. B. S. S. Muninalal v. S. S. Rajkumar, AIR 1962 Second 1493. In that case it 

was held (page 1498) :--- 

".................. It is well settled that where a custom is repeatedly brought 

to the notice of the Courts of a country, the Courts may hold that custom 

introduced into the law without the necessity of proof in each individual 

case." 

After citing this case Vimadalal, J., proceeded to hold as follows (page 271) :--- 

"............ The position, therefore, is that where the custom in question has 

been repeatedly recognised by Courts of law, the Court may, in another 

case, hold that custom as proved without the necessity of independent proof 

in that case, but even where the case law relied upon falls short of that, a 

judicial decision in which such a custom has been recognised can certainly 

be regarded as affording corroboration of the evidence of the witnesses 

who have deposed to the same in another case". 

 

27- blh izdkj ekuuh; lokZsPp U;k;ky; }kjk flfoy vihy 6378@2013 muoku 

Ratanlal v. Sundarabai esa fn;s x;s fnukad 22-11-2017 esa jhfr fjoktks dh fLFkfr 

,oa mudh vuqiz;ksT;rk ds ckjs esa fof/kd fLFkfr ds ckjs esa O;k[;k dh xbZ gSA 

mDr U;kf;d n`"Vkar ds izkalfxd iSjk dk m)j.k fuEu izdkj gS& 

12. India has a strong tradition of respect for difference and diversity which is 

reflected under the Hindu family laws as it is applicable to diverse communities 

living from the southern tip to northern mountains, from western plains to eastern 

hills. Diversity in our country brings along various customs which defines what 

India is. Law is not oblivious of this fact and sometimes allows society to be 

governed by customs within the foundation of law. It is well known that a custom 

commands legitimacy not by an authority of law formed by the State rather from 

the public acceptance and acknowledgment. This Court in Thakur Gokal Chand 

v. Pravin Kumari, has explained the ingredients of a valid custom in the following 

manner-  

“A custom, in order to be binding, must derive its force from the fact that 

by long usage it has obtained the force of law, but the English rule that "a 

custom, in order that it may be legal and binding, must have been used so 

long that the memory of man runneth not to the contrary" should not be 
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strictly applied to Indian condition. All that is necessary to prove is that 

the usage has been acted upon in practice for such a long period and with 

such invariability as to show that it has, by common consent, been 

submitted to as the established governing rule of a particular locality”.  

 

Black’s Law Dictionary defines customary law as “customs that are accepted as 

legal requirements or obligatory rules of conduct, practices and beliefs that are 

so vital and intrinsic a part of a social and economic system that they are treated 

as if they are laws.”1 Privy Council in The Collector of Madura v. Moottoo 

Ramalinga Sathupathi, MIA 397 (1868), has observed that “under the Hindu 

System of law, clear proof of usage will outweigh the written text of law”.  

 

13. As per the settled law under Section 3(a) the Act, the following ingredients 

are necessary for establishing a valid custom 

a. Continuity.  

b. Certainty.  

c. Long usage.  

d. And reasonability.  

 

As customs, when pleaded are mostly at variance with the general law, they 

should be strictly proved. Generally, there is a presumption that law prevails and 

when the claim of custom is against such general presumption, then, whoever sets 

up the plea of existence of any custom has to discharge the onus of proving it, 

with all its requisites to the satisfaction of the Court in a most clear and 

unambiguous manner. It should be noted that, there are many types of customs to 

name a few-general customs, local customs and tribal customs etc. and the 

burden of proof for establishing a type of custom depend 1 Bryan A. Garner, 

Black’s Law Dictionary (10th Eds.), p. 468. on the type and the extent of usage. 

It must be shown that the alleged custom has the characteristics of a genuine 

custom viz., that it is accepted willfully as having force of law, and is not a mere 

practice more or less common. The acts required for the establishment of 

customary law ought to be plural, uniform and constant.  

 

14. Custom evolves by conduct, and it is therefore a mistake to measure its 

validity solely by the element of express sanction accorded by courts of law. The 

characteristic of the great majority of customs is that they are essentially non-

litigious in origin. They arise not from any conflict of rights adjusted, but from 

practices prompted by the convenience of society. A judicial decision recognizing 

a custom may be relevant, but these are not indispensable for its establishment. 

When a custom is to be proved by judicial notice, the relevant test would be to 

see if the custom has been acted upon by a court of superior or coordinate 

jurisdiction in the same jurisdiction to the extent that justifies the court, which is 

asked to apply it, in assuming that the persons or the class of persons concerned 

in that area look upon the same as binding in relation to circumstances similar 

to those under consideration. In this case at hand there was no pleading or proof 

which could justify that the above standards were met. 

 

28- blh izdkj ekuuh; loksZPp U;k;ky; }kjk fjV ihfV'ku la[;k 219@1986 muoku 

Madhu Kishwar & Ors vs State Of Bihar esa fn;s x;s vYier fu.kZ; fnukad 17-04-

1996 esa vuqlwfpr tutkfr ds jhfr fjoktks dh fLFkfr ,oa mudh vuqiz;ksT;rk ds 

ckjs esa fof/kd fLFkfr ds ckjs esa O;k[;k dh xbZ gSA mDr U;kf;d n`"Vkar ds 

izkalfxd iSjk dk m)j.k fuEu izdkj gS& 

32. It would thus be seen that the customs among the Scheduled Tribes, vary from 

tribe to tribe and region to region, based upon the established practice prevailing 
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in the respective regions and among particular tribes. Therefore, it would be 

difficult to decide, without acceptable material among each tribe, whether 

customary succession is valid, certain, ancient and consistent and whether it has 

acquired the status of law. However, as noticed above, customs are prevalent and 

being followed among the tribes in matters of succession and inheritance apart 

from other customs like marriage, divorce etc. Customs became part of the tribal 

laws as a guide to their attitude and practice in their social life and not a final 

definition of law. They are accepted as set of principles and are being applied 

when succession is open. They have accordingly nearly acquired the status of 

law. Except in Meghalaya, throughout the country patrilineal succession is being 

followed according to the unwritten code of customs. Like in Hindu law, they 

prefer son to the daughter and in his absence daughter succeeds to the estate as 

limited owner. Widow also gets only limited estate. More than 80 per cent of the 

population is still below poverty line and they did not come at par with civilized 

sections of the non-tribals. Under these circumstances, it is not desirable to grant 

general declaration that the custom of inheritance offends Articles 14 15 and 21 

of the Constitution. Each case must be examined and decided as and when full 

facts are placed before the Court.   

 

29- mDr lanHkZ esa mDr U;kf;d n`"Vkarksa ds voyksdu ls Kkr gksrk gS fd dkuwuh :i 

ls vuqer jhfr fjokt ,oa mi;ksx ds ckjs esa fof/kd fLFkfr Li"V gksrh gS ftlds 

egRowi.kZ vo;o ,oa fcUnq fuEu izdkj gS& 

1- fdlh leqnk; ds jhfr fjokt dk igyk egRoiw.kZ o vfuok;Z vo;o 

gS fd og jhfr fjokt yacs le; ls leqnk; ds }kjk mi;ksx esa fy;s 

tk jgs gks rFkk ,slk mi;ksx fcuk viokn ds fd;k tk jgk gksA 

2- fdlh leqnk; ds jhfr fjokt dk nqljk egRoiw.kZ o vfuok;Z vo;o 

gS fd og jhfr fjokt vuojr :i ls leqnk; ds }kjk mi;ksx esa 

fy;s tk jgs gksA  

3- fdlh leqnk; ds jhfr fjokt dk rhljk egRoiw.kZ o vfuok;Z vo;o 

gS fd og jhfr fjokt fuf'pr :i ls leqnk; ds }kjk mi;ksx esa 

fy;s tk jgs gksA 

4- fdlh leqnk; ds jhfr fjokt dk vxyk egRoiw.kZ o vfuok;Z vo;o 

gS fd og jhfr fjokt rkfdZd ,oa lkoZtfud uhfr ls lqlaxr gksA 

5- fdlh leqnk; ds }kjk yacs le; ls] vuojr :i ls rFkk fuf'pr 

:i ls mi;ksx esa yk, tk jgs jhfr fjokt dks ml leqnk; }kjk 

,d rjg ls dkuwuh ,oa fu;eksa :i iznku dj fn;k x;k gksA  

6- fdlh leqnk; ds }kjk yacs le; ls] vuojr :i ls rFkk fuf'pr 

:i ls mi;ksx esa yk, tk jgs jhfr fjokt ds fo:) tkdj fdlh 

O;fDr }kjk fd;k x;k dksbZ dk;Z ,d rjg ls ml leqnk; ds }kjk 

rhoz fojks/k dks tUe nsus okyk ;k og lacaf/kr dk;Z dks leqnk; }kjk 

vekU;rk iznku dh xbZ gksA 

7- vxj fdlh leqnk; ds }kjk yacs le; ls] vuojr :i ls rFkk 

fuf'pr :i ls mi;ksx esa yk, tk jgs jhfr fjokt dks ml {ks= ds 

U;k;ky;ksa }kjk igpku iznku djus dh fLFkfr esa og jhfr fjokt 

,d rjg ls dkuwu ;k fof/k dh izkfLFkfr izkIr dj ysrs gSA ,sls 

jhfr fjoktksa dks i`Fkd ls lkfcr djus dh vko';drk ugha gksrh 

gSA 
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30- ;gka mDr fcUnq ij foospu ls iwoZ nkos ds rF; dks lkfcr djus ds laca/k esa dkuwuh 

fLFkfr dk voyksdu fd;k tkuk visf{kr gSA izdj.k esa Hkkjrh; lk{; 

vf/kfu;e&2023 ds izklafxd izko/kkuksa rFkk izkalfxd U;kf;d n`"Vkar dk voyksdu 

djus ij dkuwuh fLFkfr Li"V gksrh gS fd tgka vkijkf/kd izdj.kksa esa fu.kZ;u 

lansgjfgr izek.ku ds vk/kkj ij fd;k tkrk gSA ogh flfoy izd`fr ds ekeyksa esa 

laHkkoukvksa dh izcyrk@iz/kkurk ds vk/kkj ij fu.kZ;u fd;k tkrk gSA lkFk gh 

;g Hkh dkuwuh fLFkfr gS fd nkos ds vfHkopu lk{; ugha gksrs gSA nkokdRrkZ O;fDr 

dks vius nkos ds leFkZu esa i`Fkd ls lk{; izLrqr djrs gq, vius nkos ds rF; 

dks lkfcr djus dk nkf;Ro gksrk gSA  

 

31- blds lkFk gh ;g Hkh dkuwuh fLFkfr Li"V gksrh gS fd lcwr dk Hkkj rFkk izek.k 

dk Hkkj esa varj gSA fdlh flfoy nkos esa lcwr dk Hkkj izeq[kr% oknh ij gksrk gSA 

lcwr dk Hkkj LFkkukarfjr ugha gksrk gSA tcfd izek.k dk Hkkj LFkkukarfjr gksrk 

gSA fdlh flfoy nkos esa fdlh rF; dks lkfcr djus dk Hkkj ml rF; ds vk/kkj 

ij nkok djus okys O;fDr ij gksrk gSA tc fdlh rF; dks fdlh O;fDr }kjk 

izek.k dk Hkkj iw.kZ djrs gq, lkfcr djus dk nkf;Ro iw.kZ fd;k tkrk gS rks izek.k 

dk Hkkj izfr}anh ij vk tkrk gSA vc izfr}anh dks mDr rF; fo'ks"k ds [k.Mu 

gsrq lkfcr djus dk Hkkj gksus ds dkj.k vxj izek.k izLrqr djrs gq, izek.ku dk 

Hkkj iw.kZ fd;k tkrk gS rks izek.k dk Hkkj okil LFkkukarfjr gks tkrk gSA bl 

izdkj izek.k dk Hkkj LFkkukarfjr gksrk jgrk gSA ;g ,d vuojr izfØ;k gSA tks 

O;fDr izek.ku dk Hkkj dk nkf;Ro iw.kZ djus esa vlQy jgrk gS mlds fo:) 

mDr rF; dks lkfcr ekuk tkrk gSA 

 

32- vc fdlh vuqlwfpr tutkfr ds lnL; ds }kjk ml tutkfr fo'ks"k ds jhfr 

fjoktks dh vuqiz;ksT;rk ds ckjs esa gLrxr izdj.k ds rF;ksa dk foospu visf{kr 

gSA mDr fof/kd fLFkfr ds lanHkZ esa gLrxr izdj.k esa viuh tutkfr ds jhfr 

fjoktksa esa firk dh fuoZlh;rh e`R;q gksus ij ml firk dh laifRr ds fojklr esa 

U;kxr gksus dh fLFkfr esa iq=ksa ds leku iqf=;ksa dks leku vf/kdkj izkIr gksus ds 

jhfr fjokt ds ckjs esa rF; dks izekf.kr djus dk Hkkj oknh ds mij gSA izdj.k esa 

i=koyh ds voyksdu ls Kkr gksrk gS fd oknh }kjk viuh tutkfr ds jhfr 

fjoktksa esa firk dh fuoZlh;rh e`R;q gksus ij ml firk dh laifRr dh fojklr esa 

U;kxr gksus dh fLFkfr esa iq=ksa ds leku iqf=;ksa dks leku vf/kdkj izkIr gksus dh 

jhfr fjokt ds ckjs esa rF; ds ckjs esa dksbZ vfHkopu ugha fd;k gSA lkFk gh oknh 

}kjk viuh tutkfr ds jhfr fjoktksa esa firk dh fuoZlh;rh e`R;q gksus ij ml 

firk dh laifRr dh fojklr esa U;kxr gksus dh fLFkfr esa iq=ksa ds leku iqf=;ksa dks 

leku vf/kdkj izkIr gksus dh jhfr fjokt ds ckjs esa dksbZ lk{; ;k lcwr izLrqr 

ugha fd;s gSA bl dkj.k oknh }kjk viuh tutkfr ds jhfr fjoktksa esa firk dh 

fuoZlh;rh e`R;q gksus ij ml firk dh laifRr dh fojklr esa U;kxr gksus dh fLFkfr 

esa iq=ksa ds leku iqf=;ksa dks leku vf/kdkj izkIr gksus dh jhfr fjokt ds ckjs esa 

rF; dks lkfcr djus esa oknh vlQy jgs gSA bl izdkj oknh }kjk viuh tutkfr 

ds jhfr fjoktksa esa firk dh fuoZlh;rh e`R;q gksus ij ml firk dh laifRr dh 
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fojklr esa U;kxr gksus dh fLFkfr esa iq=ksa ds leku iqf=;ksa dks leku vf/kdkj izkIr 

gksus dh jhfr fjokt dh vuqiz;ksT;rk ds fy;s vko';d dkjd o ifjfLFkfr;ka 

izdj.k esa mifLFkr ugha gksrh gSA bl vk/kkj ij Hkh oknh dk nkok oknh }kjk viuh 

tutkfr ds jhfr fjoktksa esa firk dh fuoZlh;rh e`R;q gksus ij ml firk laifRr 

dh fojklr esa U;kxr gksus dh fLFkfr esa iq=ksa ds leku iqf=;ksa dks leku vf/kdkj 

izkIr gksus dh jhfr fjokt ds rgr iks"k.kh; izrhr ugha gksrk gSA  

 

33- izdj.k esa lkFk gh izdj.k esa gky tekcanh ds voyksdu ls Kkr gksrk gS fd 

izfroknh la[;k 01&04 }kjk viuh vkjkth dk cspku fd;k tk pqdk gSA bl izdkj 

izfroknh la[;k 01&04 ds }kjk viuh laifRr ds cspku ds iathc) nLrkost dks 

fgUnq mRrjkf/kdkj vf/kfu;e&1956 ds rgr vf/kdkj fufgr vfHkdfFkr djrs gq, 

vkjaHk ls 'kwU; o voS/k ?kksf"kr fd;k tkuk fof/klaxr ugha gSA bl izdkj izkFkhZ dk 

nkok fof/klaxr izrhr ugha gksrk gSA bl vk/kkj ij oknhx.k dk iathd`r c;ukek 

}kjk varfjr laifr esa oknhx.k dk dksbZ gd U;k;ky; ugha ikrk gSA bl vk/kkj 

ij vuqrks"k la[;k 01 o 02 oknhx.k ds fo:) fuf.kZr fd;k tkrk gSA 

 

34- izdj.k esa vxyk vuqrks"k izfroknhx.k ds fo:) LFkkbZ fu"ks/kkKk tkjh djus ls 

lacaf/kr gSA izdj.k esa oknh ds vuqrks"k ds foospu gsrq rF;kas dk xgu fo'ys"k.k ls 

iwoZ jktLFkku dk'rdkjh vf/kfu;e&1955 dh /kkjk&188 dk m)j.k ;gkW izrhr 

gksrk gSA tks fd fuEu izdkj gS%& 

188. Injunction against wrongful ejectment—  

(1) Any tenant whose right to or enjoyment of the whole or a part of 

his holding is invaded or threatened to be invaded by his landholder 

or any other person may bring a suit for the grant of a perpetual 

injunction.  

(2) The court may after making the necessary enquiry grant a 

perpetual injunction in the following cases, namely-  

(a) if there exist no standard for ascertaining the actual 

damage caused or likely to be caused by the invasion;  

(b) if the invasion is such that pecuniary compensation does 

not afford adequate relief;  

(c) where it is probable that pecuniary compensation 

cannot be got for the invasion.  

(d) where the injunction is necessary to prevent a 

multiplicity of proceedings.  

 
35- mDr jktLFkku dk’rdkjh vf/kfu;e&1955 dh /kkjk&188 ds voyksdu ls Li"V 

gS fd /kkjk&188 ds vUrxZr fdlh [kkrsnkjh vkjkth ij [kkrsnkjh vf/kdkjks dh 

vkenjQr esa fdlh izdkj dk O;o/kku@vfrØe.k fd;k tk jgk gks@fd;k tkus 

okyk gks ml fLFkfr esa O;o/kku mRiUu@vfrØe.k djus okys O;fDr dks LFkkbZ 

fu"ks/kkKk ls ikcan fd, tkus ds izko/kku cuk, x, gSA jktLFkku dk’rdkjh 

vf/kfu;e&1955 dh /kkjk&188 dh mi/kkjk&2 esa LFkkbZ fu"ks/kkKk tkjh fd, tkus 

gsrq fuEu pkj ifjfLFkfr;ka crkbZ xbZ gS%& 
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ifjfLFkfr fooj.k 

1-  tc gks jgs@gksus okys laHkkfor vfrØe.k@O;o/kku@?kqliSB ls gksus 

okys uqdlku ds vkadyu gsrq dksbZ ekud@ekin.M vfLrRo esa ugha 

gksA 

2-  tc vfrØe.k@O;o/kku@?kqliSB bl izdkj dk gks fd uqdlku dh 

vkfFkZd HkjikbZ@{kfriwfrZ i;kZIr jkgr@larqf"V iznku ugha djrk gksA 

3-  tc bl rF; dh laHkkouk gks fd vfrØe.k@O;o/kku@?kqliSB ls gksus 

okys uqdlku dh vkfFkZd HkjikbZ@{kfriwfrZ dh iznkuxh laHko ugha gksxhA 

4-  tc fu"ks/kkKk jktLo fooknksa dh cgqyrk dks jksdus gsrq vko';d gksA 

 
 

36- mDr fof/kd izko/kkuksa ds ifjizs{; esa izdj.k dk fo'ys"k.k fd;k tkuk vko';d gSA 

oknh dk ;g dFku gS fd mDr vkjkth ij izfroknhx.k }kjk tcju dCtk dj 

mlds mi;ksx o miHkksx esa O;o/kku fd;k tkrk gS ;k ml ij fuekZ.k fd;k tkrk 

gS rks oknhx.k dks Li"V :Ik ls ukiwfrZ gksus okyh {kfr laHkkfor gSA izdj.k esa 

vuqrks"k la[;k 01 ds oknhx.k ds i{k esa lkfcr ugha gksus ds dkj.k eqruktk vkjkth 

ij oknh dk LokfeRo lkfcr ugha gksrk gSA bl dkj.k oknh dk LFkk;h fu"ks/kkKk 

dk vuqrks"k Hkh izFke ǹ"V;k lkfcr ugha gksrk gSA vr% 

 

vkns’k gS fd 

oknhx.k dk nkok ckcr bLrdjkjgDd o 

gqDe&,&befrukbZ [kkfjt fd;k tkrk gSA  

 

fu.kZ; dh i`Fkd ls ipkZ fMØh rS;kj dh tk;sA 

 

vkt 27-03-2026 dks ;g fu.kZ; esjs }kjk [kqys U;k;ky; esa lquk;k tkdj gLrk{kj ,oa 

eksgj ;qDr tkjh fd;k x;kA  

 

¼ds’ko dqekj ehuk vkj-,-,l½ 

lgk;d dyDVj 

xq<kekykuh 
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U;k;ky; 

lgk;d dyDVj@mi[k.M vf/kdkjh  

xq<kekykuh 

                      ¼ihBklhu vf/kdkjh &ds’ko dqekj ehuk vkj-,-,l-½ 

okn la[;k%& 2024@514                                ntZ frfFk%& 20-11-2024 

 

1- gseh iq=h /kksdyk iRuh psukjke 

tkfr Hkhy fuoklh csjhxkao fuoklh u;k uxj 

2- tksjks iq=h /kksdyk iRuh ekukjke 

tkfr Hkhy fuoklh csjhxkao gky fuoklh xqM+kekykuh rglhy xqM+kekykuh ftyk ckM+esj 

-----------------------------oknh 

 

cuke 

 

1- djukjke iq= /kksadykjke 

2- nhik iq= /kksadyk 

3- lqvknsoh iRuh izgyknjke 

4- lqoVh iRuh Hkxkjke fuoklh csjhxkao 

5- xhxh nsoh iRuh vklqjke fuoklh xqM+kekykuh 

6- vujhnsoh iRuh dsokjke 

7- dsywnsoh iRuh Hkxkjke 

8- xkserhnsoh iRuh Hkxkjke 

9- dsok iq= dek 

10- dLrqjk iq= dek 

11- dslk iq= dkywjke 

12- xksj[kk iq= irk 
13- tkyk iq= irk 

14- tksjk iq= inek 

15- >edqnsoh iRuh lrkjke 

16- <Qhnsoh iRuh ujlhjke 

17- rxk iq= dek 

18- rqyNh iRuh lok 

19- iwuekjke iq= dkywjke 

20- ikoZrh iRuh d`".k QkSr ds dk;e eqdke 

21- Hkaojkjke iq= dkywjke 

22- edk iq= Hkkjey 

23- exk iq= inek 
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24- esgjk iq= inek 
25- ekaxk iq= d`".k 

26- eksgu iq= d`".k 

27- eksgu iq= dek 

28- :ik iq= dek 

29- y{ehnsoh iRuh dkyqjke QkSr ds dk;e eqdke 

30- otk iq= dek 

31- okyk iq= lok 

32- lxrkjke iq= dkywjke 

33- lwtk iq= irk 

34- lqUnj iRuh irkjke 

35- lksjensoh iRuh lkaoykjke 

36- v.knq iRuh okxkjke 

37- v.klh iq=h okxkjke 

38- deyk iRuh exkjke 

39- dks'kykjke iq= rxkjke 

40- xqykchnsoh iRuh rxkjke 

41- xksj/ku iq= Bkdjk 

42- txnh'k iq= Bkdjk 

43- rqyNk iq= vtk 

44- nwnkjke iq= dykjke 

45- ns'kw iRuh j.kNksM+k 

46- uxk iq= vtk 

47- iuk iq= j.kNksM+k 

48- Qxyq iq= chtyk 

49- cktw iRuh Bkdjk 

50- Hkaojkjke iq= rxkjke 
51- eQk iq= vtk 

52- esjk iq= dek 

53- ewykjke iq= okxkjke 

54- ek;k iq=h okxkjke 
55- eksrhjke iq= okxkjke 
56- jes'k iq= vtk 

57- oLrk iq= Bkdjk 

58- lq[kjke iq= dkukjke 

59- lrkjke iq= dykjke 

60- lqjrk iq= chtyk 

61- ljou iq= dykjke 

62- lhrk iRuh vtk 

63- gyhnsoh iRuh dykjke 

64- gjthjke iq= dewjke 

65- :[keks iRuh inek 
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66- gM+eku iq= dek 

tkfr Hkhy fuoklh csjhxkao rglhy xqM+kekykuh ftyk ckM+esj 

67- gsehcsu iRuh v[kkth tkfr Hkhy fuoklh jk/kuiqj rglhy o ftyk jk/kuiqj 

68- eSustj Hkwfe fodkl cSad 'kk[kk ckyksrjk 

69- eSustj ,lchvkbZ 'kk[kk xqM+kekykuh 

70- jktLFkku ljdkj tfj;s rglhynkj xqM+kekykuhA  

---------------------------izfroknhx.k  

 

        mifLFkr vf/koDrk 

                                      oknh%& Jh gfj'kpUnz pkS/kjh  

        izfroknh%& ,drjQk  

 

                                      jktLo okn vUrxZr /kkjk&88] 188 

        jktLFkku dk’rdkjh vf/k0&1955 

 

&%ipkZ fMØh%& 

oknhx.k dk nkok ckcr bLrdjkjgDd o 

gqDe&,&befrukbZ [kkfjt fd;k tkrk gSA  

 

i{kdkjku viuk&viuk [kpkZ Lo;a ogu djsaxsA 

 

;g ipkZ&fMØh vkt fnukad 27-03-2026 dks esjs }kjk fy[kokbZ tkdj gLrk{kj ,oa eqgj ;qDr 

tkjh dh tkdj [kqys U;k;ky; esa lqukbZ xbZA     

 

                                                                                                             

¼ds’ko dqekj ehuk vkj-,-,l½ 

lgk;d dyDVj 

xq<kekykuh 
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