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4. YEROT H UAG! B Sfald fHar Tar 9 989 R A9 fhar T 2
HRU H I | Ud HhuYH ISR SIRadRl ARIFRH—1955 Bl
YRI—212 & YTGETE BT GHRT § fqclih fhar ST Sfad gdia eidr ¢ |
9 Bq TSR BIYAHRI SMETIH—1955 DI TRT—212 & YT DI IGROT
9 UBR -

212. Provision for injunction and appointment of a receiver—
(1) If in the course of any suit or proceeding under this Act, it is
proved by affidavit or otherwise —

(a) that any property to which such suit or proceeding relates is
in danger of being wasted, damaged or alienated by any party
thereto, or

(b) that any party to such suit or proceeding threatens or intends
to remove or dispose of the said property in order to defeat the
ends of Justice, the court may grant a temporary injunction and,
if necessary, appoint a receiver.

(2) Any person against whom an injunction has been granted or
in respect of whose property a receiver has been appointed
under subsection (1) may offer cash security in such amount as
the court may determine to compensate the opposite party in
case the suit or proceedings is decided against such persons, and
on depositing the amount of such security, the court may
withdraw the injunction or the order appointing a receiver, as
the case may be.
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raem= 991 T 2 | a1 SExvT 39 YR 8-

ORDER XXXIX
TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS
Temporary injunctions

1. Cases in which temporary injunction may be granted.—
Where in any suit it is proved by affidavit or otherwise—

(a) that any property in dispute in a suit is in danger of being
wasted, damaged or alienated by any party to the suit, or
wrongfully sold in execution of a decree, or

(b) that the defendant threatens, or intends, to remove or
dispose of his property with a view to [defrauding] his creditors,
(c) that the defendant threatens to dispossess, the plaintiff or
otherwise cause injury to the plaintiff in relation to any property
in dispute in the suit,

the Court may by order grant a temporary injunction to restrain
such act, or make such other order for the purpose of staying
and preventing the wasting, damaging, alienation, sale, removal
or disposition of the property or dispossession of the plaintiff, or
otherwise causing injury- to the plaintiff in relation to any
property in dispute in the suit] as the Court thinks fit, until the
disposal of the suit or until further orders.

2. Injunction to restrain repetition or continuance of breach. —
(1) In any suit for restraining the defendant from committing a
breach of contract or other ‘injury of any kind, whether
compensation is claimed in the suit or not, the plaintiff may, at
any time after the commencement of the suit, and either before
or after judgment, apply to the Court for a temporary injunction
to restrain the defendant from committing the breach of
contract or injury complained, of, or any breach of contract or
injury of a like kind arising out of the same contract or relating
to the same property or right.

(2) The Court may by order grant such injunction, on such terms
as to the duration of the injunction, keeping an account, giving
security, or otherwise, as the Court thinks fit.

6. AT Bl ISRATT HIIAGNI AAIA—1955 BT TRT—212 & A1 A1 fda
gfhar Afddi—1908 @& Mew—39 fH—04 # 3RS fvemsm & Hay H
YIgaT= 991 T 2 | o1 SEeX0T 39 JhR 28—

4. Order for injunction may be discharged, varied or set
aside.—Any order for an injunction may be discharged, or

varied, or set aside by the Court, on application made thereto by
any party dissatisfied with such order:

Provided that if in an application for temporary injunction or in
any affidavit supporting such application, a party has knowingly
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made a false or misleading statement in relation to a material
particular and the injunction was granted without giving notice
to the opposite party, the Court shall vacate the injunction
unless, for reasons to be recorded, it considers that it is not

necessary so to do in the interests of justice:

Provided further that where an order for injunction has been
passed after giving to a party an opportunity of being heard, the
order shall not be discharged, varied or set aside on the
application of that party except where such discharge, variation
or setting aside has been necessitated by a change in the
circumstances, or unless the Court is satisfied that the order has
caused undue hardship to that party.

Interpretation

7. UBROT H fAelv0r ¥ Yd HdUH ISR HIIIDRI A TIH—1955 DI
YRI—212 & UTEET Bl A RITAAT §RT DI TS ARAT BT fecidh
fopar ST S udid 8T ©1 39 9eY § "9 STadd Iy g
1992 AIR SCW 3128 3-dI- Dalpat Kumar vs Prahlad Singh # faTd 16.12.1991
Bl & My Mo | Rafder ufdar dfi2d—1908 & 3Mew—39 FAH—01 @
fH—02 & Tae @1 faxJd AT (Interpretation) @1 8 | {9 Ui
RT BT IEIT 59 UhR 2—

4. Order 39, Rule 1(c) provides that temporary injunction may
be granted where, in any suit, it is proved by the affidavit or
otherwise, that the defendant threatens to dispossess the plaintiff’
or otherwise cause injury to the plaintiff in relation to any
property in dispute in the suit, the court may by order grant a
temporary injunction to restrain such act or make such other
order for the purpose of staying and preventing... or
dispossession of the plaintiff or otherwise causing injury to the
plaintiff in relation to any property in dispute in the suit as the
court thinks fit until the disposal of the suit or until further
orders. Pursuant to the recommendation of the Law Commission
clause(c) was brought on statute by Section 88(i)(c) of the
Amending Act 104 of 1966 with effect from February 1, 1977.
Earlier thereto there was no express power except the inherent
power under Section 151, C.P.C. to grant ad interim injunction
against dispossession. Rule I primarily concerns with the
preservation of the property in dispute till legal rights are
adjudicated. Injunction is a judicial process by which a party is
required to do or to refrain from doing any particular act. It is
in the nature of preventive relief to a litigant to prevent future
possible injury. In other words, the court in exercise of the power
of granting ad interim injunction is to preserve the subject matter
of the suit in the status quo for the time being. It is settled law
that the grant of injunction is a discretionary relief. The exercise
thereof'is subject to the court satisfying that (1) there is a serious
disputed question to be tried in the suit and that an act, on the
facts before the court, there is probability of his being entitled to
the relief asked for by the plaintiff/defendant; (2) the court's
interference is necessary to protect the party from the species of
injury. In other words, irreparable injury or damage would
ensue before the legal right would be established at trial; and (3)
that the comparative hardship or mischief or inconvenience
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which is likely to occur from withholding the injunction will be
greater than that would be likely to arise from granting it.

8. U Fa¥ H HFH STdd IR §RT 1999 AIR SCW 3050 S9dTH Colgate

Palmolive (India) Ltd vs Hindustan Lever Ltd H faqie 18.08.1999 &1 fod A
ot & fafder ufsbar |far—1908 & ee—39 Fra|—01 d MI9—02 &
g @) fagd @RENT (interpretation) @1 & | e umifres tR1 @1
SEY 59 UHR g—

Incidentally, the House of Lords prior to the decision in

American Cyanamid Co. vs. Ethican Ltd. [ 1975 (1) All ER 504]

in J.T. Stratford & Sons Ltd. Vs. Lindley (1965 AC 269) in no

uncertain terms laid down that the plaintiff had to show a strong

prima facie case that his rights has been infringed and thereafter

the plaintiff was required to show that the damages would not be

an adequate remedy in the event of there being a success of the

plaintiff at the trial and that the balance of convenience favoured

the grant. This requirement, however, in the matter of grant of

an injunction so far as the English Courts are concerned, stands

slightly  diluted by reason of the decision in American

Cyanamid's case (supra) which records that in the event of there

being a serious issue to decide, the grant would be available to

a plaintiff on however, compliance with the other fundamentals

as noticed below. A strong prima facie case, therefore, stands

substituted by a serious issue to be decided.

At this juncture, however, the decision of the House of Lords in
American Cyanamid's case though raised certain eye-brows
lately, ought to be considered in slightly more greater detail.
Lord Diplock in Cyanamid's case laid down the following
guiding principles for the grant of interlocutory injunction:

(1) "The plaintiff must first satisfy the Court that there is a
serious issue to decide and that if the defendants were not
restrained and the plaintiff won the action, damages at common
law would be inadequate compensation for the plaintiff's loss.

(2) The Court, once satisfied of these matters will then consider
whether the balance of convenience lies in favour of granting
injunction or not, that is, whether justice would be best served by
an order of injunction.

(3) The Court does not and cannot judge the merits of the parties
's respective cases and that any decision of justice will be taken
in a state of uncertainty about the parties' rights."

1t would seem to follow therefore, that what should be borne in
mind, in addition to what has been phrased in Lord Diplock's
speech, is that if there is uncertainty, the Court should be doubly
reluctant to issue an injunction, the effect of which is to settle the
parties' rights once for all. On a clear analysis of the speech of
Lord Diplock, it appears that if damages, recoverable at common
law, would be an adequate remedy and the defendant would be
in a financial position to pay the same, no interlocutory
injunction should normally be granted, howsoever strong the
plaintiff's claim appear to be at that stage. Lord Diplock went on
to observe further that in the event of there being any doubt, as
to the adequacy of the respective remedies and damages
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available to either party or both, then and in that event, the
question of balance of convenience arises and the same will vary
from case to case. Similar view has also been expressed by the
House of Lords in the case of Dimbleby & Sons Ltd Vs. National
Union of journalists (1984 1 ALL ER751). In Power Control
Appliances Vs. Sumeet Machines Ltd. (1994 (2) SCC 448) this
Court did follow the decision of this Court in Antox India's case
(supra) and expressly approved the main dicta of the House of
Lords in American Cyanamid's case. In Gujarat Bottling Co. Ltd.
Vs. Coca Cola Co. & Ors., (1995 (5) SCC 545: AIR 1995 SC
2372) this Court however sounded a different note, though
however, emphasised the discretionary power in the matter of
grant of interlocutory injunction and in paragraph 43 this Court
observed: "43. The grant of an interlocutory injunction during
the pendency of legal proceedings is a matter requiring the
exercise of discretion of the court.

While exercising the discretion the court applies the following
tests - (i) whether the plaintiff has a prima facie case; (ii) whether
the balance of convenience is in favour of the plaintiff; and (iii)
whether the plaintiff would suffer an irreparable injury if his
prayer for interlocutory injunction is disallowed. The decision
whether or not to grant an interlocutory injunction has to be
taken at a time when the existence of the legal right assailed by
the plaintiff and its alleged violation are both contested and
uncertain and remain uncertain till they are established at the
trial on evidence. Relief by way of interlocutory injunction is
granted to mitigate the risk of injustice to the plaintiff during the
period before that uncertainty could be resolved. The object of
the interlocutory injunction is to protect the plaintiff against
injury by violation of his right for which he could not be
adequately compensated in damages recoverable in the action if
the uncertainty were resolved in his favour at the trial. The need
for such protection, has, however, to be weighed against the
corresponding need of the defendant to be protected against
injury resulting from his having been prevented from exercising
his own legal rights for which he could not be adequately
compensated. The court must weigh one need against another
and determine where the "balance of convenience" lies. (see:
Wander Ltd. Vs. Antox India (P) Ltd, (1990 (supp) SCC at
pp.731-32.) In order to protect the defendant while granting an
interlocutory injunction in his favour the court can require the
plaintiff to furnish an undertaking so that the defendant can be
adequately compensated if the uncertainty were resolved in his
favour at the trial”.

As noted above, lately the “triable issue concept' as introduced
by Lord Diplock in Cyanamid's case has been thought to be much
too rigid and wide even conceptually and doubts are even raised
as to its legal efficacy having regard to the facts of adequate
compensation theory. As a matter of fact the Courts in England
have even gone to the extent of ascribing the judgment to be
beneficial for the richer sections of the society! We however can
not subscribe to such a view, neither find any justification for
such uncharitable comments and it seems that Cynamid's
decision has been more misunderstood than understood and in
this regard we record our concurrence with the views expressed
by Laddie J. in Series 5 Software Vs. Clarke and Others in 1996
(1) ALL ER 853 wherein the learned Judge has explained the
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Judgment of American Cyanamid with extreme competency and
in our view also correctly Laddie, J. observed: "In many cases
before American Cyanamid the prospect of success was one of
the important factors taken into account in assessing the balance
of convenience. The courts would be less willing to subject the
plaintiff to the risk of irrecoverable loss which would befall him
if an interlocutory injunction was refused in those cases where it
thought he was likely to win at the trial than in those cases where
it thought he was likely to lose. The assessment of the prospects
of success therefore was an important factor in deciding whether
the court should exercise its discretion to grant interlocutory
relief. It is this consideration which American Cyanamid is said
to have prohibited in all but the most exceptional case. So it is
necessary to consider with some care what was said in the House
of Lords on this issue.

Lord Diplock said ([1975] 1 ALL ER 504 at 511, [1975] AC 396
at 409):

“if the extent of the uncompensatable disadvantage to each party
would not differ widely, it may not be improper to take into
account in tipping the balance the relative strength of each
party's case as revealed by the affidavit evidence adduced on the
hearing of the application.. The court is not justified in
embarking on anything resembling a trial of the action on
conflicting affidavits in order to evaluate the strength of either
party's case.' It appears to me that there is nothing in this which
is inconsistent with the old practice. Although couched in terms
it may not be improper', this means that it is legitimate for the
court to look at the relative strength of the parties' case as
disclosed by the affidavits. The warning contained in the second
of the quoted sentences is to avoid courts at the interlocutory
stage engaging in mini- trials, which is what happened, at least
in_ the Court of Appeal, in American Cyanamid itself.
Interlocutory applications are meant to come on quickly and to
be disposed of quickly.

The supposed problem with American Cyanamid centres on the
Jfollowing statement by Lord Diplock 9([1975] AC 396 at

409): Asssessing the relative strength of the parties' cases],
however, should be done only where it is apparent upon the facts
disclosed by evidence as to which there is no credible dispute
that the strength of one party's case is disproportionate to that of
the other party.' If this means that the court cannot take into
account its view of the strength of each party's case if there is
any dispute on the evidence, as suggested by the use of the words
‘only" and “no credible dispute’, then a new inflexible rule has
been introduced to replace that applied by the Court of Appeal.
For example, all a defendant would have to do is raise a non-
demurable dispute as to relevant facts in his affidavit evidence
and then he could invite the court to ignore the apparent strength
of the plaintiff's case. This would be inconsistent with the flexible
approach suggested in Hubbard v. Vosper [1972] 1 ALL ER
1023, [1972] 2 OB 84 which was cited with approval earlier in
American Cyanamid [1975] 1 ALL ER 504 at 510, [1975] AC
396 at 407.

Furthermore, it would be somewhat strange, since American
Cyanamid directs courts to assess the adequacy of damages and
the balance of convenience, yet these too are topics which will
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almost always be the subject of unresovied conflicts in the
affidavit evidence.

In my view Lord Diplock did not intend by the last-quoted
passage to exclude consideration of the strength of the cases in
most applications for interlocutory relief. It appears to me that
what is intended is that the court should not attempt to resolve
difficult issues of fact or law on an application for interlocutory
relief. If, on the other hand, the court is able to come to a view
as to the strength of the parties' cases on the credible evidence,
then it can do so. (Emphasis supplied)."

9. 3O ¥ed H AN Swodd O™ g1 Rfdd il g
7966—7967 / 2009 3-TdT- Kashi Math Samsthan & Anr vs Srimad Sudhindra Thirtha
swamy ¥ faFT® 02.12.2009 & fo ¥ ot & Rafaer gfssar wfgar—1908
@ ofey—39 H—01 9 FgH—02 & UHgM @l faxgd @
(interpretation) @I & | foT<Td UIffTH U1 BT SEI0T 59 UBR T—

13. 1t is well settled that in order to obtain an order of injunction,
the party who seeks for grant of such injunction has to prove that
he has made out a prima facie case to go for trial, the balance of
convenience is-also-in his favour and he will suffer irreparable
loss and injury if injunction is not granted. But it is equally well
settled that when a party fails to prove prima facie case to go for
trial, question of considering the balance of convenience or
irreparable loss and injury to the party concerned would not be
material at all, that is to say, if that party fails to prove prima
facie case to go for trial; it is not open to the Court to grant
injunction in his favour even if, he has made out a case of balance
of convenience being in his favour and would suffer irreparable
loss and injury if no injunction orderis granted.

10.391 Ga¥ H AR STdH SIRITAd §IRT 1995 AIR 2372 $9dT Gujarat
Bottling Co.Ltd. & Ors vs The Coca Cola Co. # faHid 04.08.1995 BT o I fAoly
# fufae ufsrar wfedar—1908 @ Mae—39 fFH—01 9 fFI¥—02 & UTau™=

@1 ORI ARAT (interpretation) &1 & | oad UrARTS U7 BT IEI0T 4

JhR 2

The grant of an interlocutory injuction during the perdency of
legal proceedings is a matter requiring the exercise of discretion
of the court. While exercising the descretion the court. While
exercising the discretion the court applies the following tests - (i)
whether the plaintiff has a prima facie case; (ii) whether the
balance of convenience is in favour of the plaintiff; and (iii)
whether the pliantiff would suffer an irreparable injury if his
prayer for interlocutory injuction is disallowed. The decision
whether or not to grant an onterlocutory injuction has to be taken
at a time when the existence of the leagal right assailed by the
plaintiff and its alleged violation are both contested and
uncertain and its alleged violation are both contested and
uncertain and remain uncertain till they are established at the
trial on evidence. Relief by way of interlocutory injuction is
granted to mitigate the risk of injustice to the plaintiff during the
period before that uncertainty could be resolved. The object of
the interlocutory injuction is to protect the plaintiff against injury
by violation of his right for which he could not be adequately
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compensated in damages recoverable in the action if the
uncertainty were resolved in his favour at the trial. The need for
such protection has, however, to be weghed against the
corresponding need of the defendant to be protected against
injury resulting from his having been prevented from
exercisising his own legal rights for which he could not be
adequately compensated. The court must weigh one need against
another and determine where the 'balance of convenience' lies.
[see:Wander Ltd.& Anr. v,. Antox India P. Ltd., 1990 (suoo) Scc
727 at pp. 731-32]. In order to protect the defendent whiloe
granting an interlocutory injuction in his favour the Court can
require the plaintiff to furnish an undertaking so that the
defendent can be adequately compensated if the uncertainty were

resolved in his favour at the trial.

Object
11. 9BROT ¥ fI2elv0] § U4 FauH ATae—39 FRaHA—01 g MaH—02 & Uraer=
@ IeIT Bl AHSAT SfAd U 81T © | 39 Fa¥ § AR STaad el
gINT AIRONLINE 1990 SC 156 3dI- Wander Ltd. And Anr. vs Antox India P. Ltd. f[
o 26.04.1990 &1 o & vl & fufasr ufsbar wfedr—1908 &
AMee—-39 FaA—01 9 FaH—02 & UIau= @& IS (object) & el H
e ufauifed fear 2| e grifiTs IRT &1 IE-0T 39 UaR 28—

5. Usually, the prayer for grant of an interlocutory injunction is
at a stage when the existence of the legal right asserted by the
plaintiff and its alleged violation are both contested and
uncertain and remain uncertain till they are established at the
trial on evidence. The court, at this stage, acts on certain well
settled principles of administration of this form of interlocutory
remedy which is both temporary and discretionary. The object of
the interlocutory injucntion, it is stated is to protect the plaintiff
against injury by violation of his rights for which he could not
adequately be compensated in damages recoverable in the action
if the uncertainty were resolved in his favour at the trial. The
need for such protection must be weighed against the
corresponding need of the defendant to be protected against
injury resulting from his having been prevented from exercising
his own legal rights for which he could not be adequately
compensated. The court must weigh one need against another
and determine where the "balance of convenience lies". The
interlocutory remedy is intended to preserve in status quo, the
rights of parties which may appear on a prima facie. The court
also, in restraining a defendant from exercising what he
considers his legal right but what the plaintiff would like to be
prevented, puts into the scales, as a relevant consideration
whether the defendant has yet to commence his enterprise or
whether he has already been doing so in which latter case
considerations somewhat different from those that apply to a
case where the defendant is yet to commence his enterprise, are
attracted.

Principle

12. JHRUT H fAelvo] | Yd HdYeH ATee—39 Fa—01 9 FaH—02 & Uraer
@ FHI FAEia &1 F9e SfId Udid 8T & | 39 |ed H A1 SeadH
YT gIXT 1999 AIR SCW 3050 34dId  Colgate Palmolive (India) Ltd vs
Hindustan Lever Ltd § faHid 18.08.1999 &1 fad ¥ faviy & fufaw ufsan
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AEAT—1908 & 3MMQe—39 FIH—01 T FIH—02 & UTag™ & Bl G

(Principle) & Hag H g glauied fear g e uifie =1 @

SEY 59 UHR B—
Having dealt with however, the broad legislative perspective in
the matter of conferment of power and authority on to the
Commission in regard to the grant of injunctions and whilst on
the subject let us however discuss the state of the law in the
matter of grant of an order of injunction be it statutory or
otherwise involving equitable considerations and the same being
purely discretionary in nature though ordered only on the
exigencies of the situation and not as a matter of course in
accordance with the known principles of law. Generally,
however, the interlocutory remedy by way of a grant of an order
of injunction is intended to preserve and maintain in status quo
the rights of the parties and to protect the plaintiff, being the
initiator, of the action against incursion of his rights and for
which there is no appropriate compensation being quantified in
terms of damages. The basic principle of the grant of an order of
injunction is to assess the right and need of the plaintiff as
against that of the defendant and it is a duty incumbent on to the
law courts to determine as to where the balance lies. Another
redeeming feature in_the matter of grant of interlocutory
injunction is that, in the event of a grant of injunction in regard
to a party defendant where the latter's enterprise has commenced
and in that event the consideration may be somewhat different
from that where the defendant is yet to.commence its enterprise.

13. 391 We¥ # AT Swdd T g1 Rfde rdie 9479 /2005 SHATH
Seema Arshad Zaheer & Ors vs Municipal Corporation Of Greater Mumbai ¥ feia

05.05.2006 I for T Aol & Rfaer ufshar dfedr—1908 & 3smew—39
fH-01 9 M9—02 & UieeE & il IS (Principle) & Hae #
e ufauifed fear 21 e ufies IRT &1 SER0T 39 UaR 26—

29. The discretion of the court is exercised to grant a temporary
injunction only when the following requirements are made out
by the plaintiff : (i) existence of a prima facie case as pleaded,
necessitating protection of plaintiff's rights by issue of a
temporary injunction; (ii) when the need for protection of
plaintiff's rights is compared with or weighed against the need
for protection of defendant's rights or likely infringement of
defendant's rights, the balance of convenience tilting in favour of
plaintiff; and (iii) clear possibility of irreparable injury being
caused to plaintiff if the temporary injunction is not granted. In
addition, temporary injunction being an equitable relief, the
discretion to grant such relief will be exercised only when the
plaintiff's conduct is free from blame and he approaches the court
with clean hands.

Factor

14. YHROT H fA9elv0] A Yd HdYH 3ATee—39 FaH—01 9 FgH—02 & Uraer
& TN T 3MaId IRRAR /SRSl & IR H FHSHT 3fed ueiid
BIAT T | 39 HaH H AR STad IrITerd §RT 1999 AIR SCW 3050 ITdT

Colgate Palmolive (India) Ltd vs Hindustan Lever Ltd # feie 18.08.1999 &I oI
T fofg § Rafde ufshar wdfgar—1908 & amewr—39 M9H—01 g fIH—02
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S YU b AJYAN TG AP GRRMCRT /PRPT & IR § g
gfoarfed far 8 1 rad urifire %7 &7 SER0T 39 UhR 8-

The interlocutory remedy is intended to preserve in status quo,
the rights of parties which may appear on a prima facie case.
The court also, in restraining a defendant from exercising what
he considers his legal right but what the plaintiff would like to be
prevented, puts into the scales, as a relevant consideration
whether the defendant has yet to commence his enterprise or
whether he has already been doing so in which latter case
considerations somewhat different from those that apply to a
case where the defendant is yet to commence his enterprise, are
attracted."

15. 39 9G¥ ¥ A ITadH ORI §RT 1995 AIR SCW 1439 I1am
Mahadeo Savlaram Shelke And Ors. vs Puna Municipal Corporation ¥ feqTd 24.01.

1995 &1 & M foia & fafda ufdear dfgdr—1908 & 3mew—39 f9—01

g FIH—02 & WA & ATUANT =g 3Naedd YRRCR / HRSI & N

# g gfaufea fear 2| s uifis IRT &1 SEX0T 39 UaR 8-
12. In "Modern Law Review", Vol 44, 1981 Edition, at page 214,
R.A. Buckley stated that "a plaintiff may still be deprived of an
injunction in such a case on general equitable principles under
which factors such as the public interest may, in an appropriate
case, be relevant. It is of interest to note, in this connection, that
it has not always been regarded as altogether beyond doubt
whether a plaintiff who does thus fail to substantiate a claim for
equitable relief could be awarded damages". In "The Law
Quarterly Review" Vol 109, at page 432 (at p. 446), A.A.S.
Zuckerman under Title "Mareva Injunctions and Security for
Judgment in a Framework of Interlocutory Remedies" stated
that "if the plaintiff is likely of suffer irreparable or
uncompensable damage, no interlocutory injunction will be
granted, then, provided that the plaintiff would be able to
compensate the defendant _for any unwarranted restraint on
the defendant's right pending trial, the balance would tilt in
favour of restraining the defendant pending trial. Where both
sides are exposed to irreparable injury ending trial, the courts
have to strike a just balance". At page 447, it is stated that the
court considering an application for an interlocutory injunction
has four factors to consider : first, whether the plaintiff would
suffer irreparable _harm if the injunction is denied; secondly,
whether this harm outweighs any irreparable harm that the
defendant would suffer from an injunction; thirdly, the parties'
relative prospects of success on the merits; fourthly, any public
interest _involved in _the decision. The central objective of
interlocutory injunctions should therefore be seen as reducing
the risk that rights will be irreparably harmed during the
inevitable delay of litigation".

Guideline

16. JHROT ¥ fA2elvor § U4 FauH ATee—39 FaH—01 9 FaH—02 & uraerm™
@ AN B A ATl gRT gfauiiad ARIGel & aR H FHET
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Sfrd udid BT 81 39 9eY § "FHI STadd SOraTeld §RT 1999 AIR
SCW 3050 3dId Colgate Palmolive (India) Ltd vs Hindustan Lever Ltd ¥ fedia
18.08.1999 &I fo T faviy § Rifow ufhar wfedi—1908 & 2mMae—39
FRw—01 9 FIH—02 & UMgg & YA TG AFIFGE & R H T
yfquifed fear 2 | f59a grifiies ORT &7 IEN0T 89 UhR 23—

The learned Judge, thereafter went on to record that the House
of Lords in American Cyanamid did not suggest that it was
changing the basis upon which most courts had approached the
exercise of discretion in this important area. Thus on an analysis
of the decisions as noticed above, there does not seem to be any
difficulty in appreciating the view as expressed by Lord Diplock
in American Cynamid. As a matter of fact, Laddie, J.'s decision in
Series 5 Software case (supra) has been able to resolve the issue
without any departure from the true perspective of the
judgment as noticed above. We, however, think it fit to note
herein below certain specific considerations in the matter of
grant of interlocutory injunction, the basic being-non-expression
of opinion as to the merits of the matter by the Court, since the
issue of grant of injunction usually, is at the earliest possible
stage so far as the time frame is concerned. The other
considerations which ought to weigh with the Court hearing the
application or petition for the grant of injunctions are as below:-

(i) Extent of damages being an adequate remedy;

(ii) Protect the plaintiff's interest for violation of his rights
though however having regard to the injury that may be suffered
by the defendants by reason therefor;

(i) The court while dealing with the matter ought not to ignore
the factum of strength of one party's case being stronger than
the others;

(iv) No fixed rules or notions ought to be had in the matter of
grant of injunction but on the facts and circumstances of each
case - the relief being kept flexible;

(v) The issue is to be looked from the point of view as to whether
on refusal of the injunction the plaintiff would suffer irreparable
loss and injury keeping in view the strength of the parties case;
(vi) Balance of convenience or inconvenience ought to be
considered as an important requirement even if there is a serious
question or prima facie case in support of the grant;

(vii) Whether the grant or refusal of injunction will adversly
affect the interest of general public which can or cannot be
compensated otherwise.

Discretion
17. 90T ¥ fI9elvor 9§ U4 FauH ATee—39 FaH—01 9 FaH—02 & uraerm™
& STIUANT B IR & [ddd & IR H |1 Sd Ui 8T 2 | 39
Jed ¥ A Sadd Ty gRT Rafdd stdie 9479 /2005 SHAE
Seema Arshad Zaheer & Ors vs Municipal Corporation Of Greater Mumbai ¥ fedis
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05.052006 &I fod T fvig & Rufaa ufshar dfed—1908 & 3mee—39
FaH—01 9 FMIM—02 @& UMEM & | & fddd & a8 H g
gfaufed fbar 2 | oI urafires 9T &7 ST 39 TR 8-

31. Where the lower court acts arbitrarily, capriciously or
perversely in the exercise of its discretion, the appellate court
will interfere. Exercise of discretion by granting a temporary
injunction when there is 'no material', or refusing to grant a
temporary injunction by ignoring the relevant documents
produced, are instances of action which are termed as arbitrary,
capricious or perverse. When we refer to acting on 'no material’'
(similar to 'no evidence'), we refer not only to cases where there
are total dearth of material, but also to cases where there is no
relevant material or where the material, taken as a whole, is not
reasonably capable of supporting the exercise of discretion. In
this case, there was 'no material' to make out a prima facie case
and therefore, the High Court in its appellate jurisdiction, was
justified in interfering in the matter and vacating the temporary
injunction granted by the trial court.

18.39 W H HAMAR STdH SIRITe™A §RT 1993 SCR (3) 522 39T Shiv Kumar

Chadha Etc. Etc vs Municipal Corporation Of Delhi ¥ fai® 04.05.1993 & o T
fofa & fafae ufshar dfed—1908 & Mew—39 MTA—01 9 FaA—02 @
g & “Red & fdd & ar H g ufoufed fear 2 e
YA U7 BT SEN0T T UPR g—
TEMPORARY INJUNCTION

It need not be said that primary object of filing a suit challenging

the validity of the order of demolition is to restrain such

demolition with the intervention of the Court. In such a suit the

plaintiff is more interested in getting an order of interim

injunction. It has been pointed out repeatedly that a party is not

entitled to an order of injunction as a matter of right or course.,

Grant of injunction is within the discretion of the Court and such

discretion is to be exercised in favour of the plaintiff only if it is

proved to the satisfaction of the Court that unless the defendant

is restrained by an order of injunction, an irreparable loss or

damage will be caused to the plaintiff during the pendency of

the suit. The purpose of temporary injunction is, thus, to

maintain the status quo. The Court grants such relief according

to the legal principles--ex debite justitiae. Before any such order

is passed the Court must be satisfied that a strong primafacie

case has been made out by the plaintiff including on the question

of maintainability of the suit and the balance of convenience is

in his favour and refusal of injunction would cause irreparable

injury to him.

19.39 ¥ ¥ AMHY STdd IRy gRT Rifdd ordiar S 4602 /2024
JdI Bloomberg Television Production ... vs Zee Entertainment Enterprises Limited
H fedid 12.03.2024 &1 o W fviy & fifda ufssar dfear—1908 &
AMee—39 IH—01 9 FIH—02 & YO & < & fdded & IR H
e gfauifed fear 2| s urRifie IRT &7 ST 39 UBR T
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12. Undoubtedly, the grant of an interim injunction is an exercise
of discretionary power and the appellate court (in this case, the
High Court) will usually not interfere with the grant of interim
relief. However, in a line of precedent, this Court has held that
appellate courts must interfere with the grant of interim relief if
the discretion has been exercised “arbitrarily, capriciously,
perversely, or where the court has ignored settled principles of
law regulating the grant or refusal of interlocutory injunctions.”
10 The grant of an ex parte interim injunction by way of an
unreasoned order, definitely falls within the above formulation,
necessitating interference by the High Court. This being a case
of an injunction granted in defamation proceedings against a
media platform, the impact of the injunction on the
constitutionally protected right of free speech further warranted
intervention.

20.39 Ged ¥ AT STadd IR §RT.AIRONLINE 1990 SC 156 ST
Wander Ltd. And Anr. vs Antox India P. Ltd. § T&=Ti& 26.04.1990 T f& I fAofy
# fufae ufesar dfear—1908 & 2mae—39 fow—o01 9 fFI¥—02 & UTau =
& el & de @& IR ¥ gera ufaufed fear 2| s uwife

IRT BT IEVT 39 UHR T—

9. The appeals before the Division Bench were against the
exercise of discretion by the Single Judge. In such appeals, the
Appellate Court will not interfere with the exercise of discretion
of the court of first instance and substitute its own discretion
except where the discretion has been shown to have been
exercised arbitrarily, or capriciously or perversely or where the
court had ignored the settled principles of law regulating grant
or refusal of  interlocutory injunctions. An appeal against
exercise of discretion is said to be an appeal on principle.
Appellate Court will not reassess the material and seek to reach
a conclusion different from the one reached by the court below
if the one reached by the court was reasonably possible on the
material. The appellate court would normally not be justified in
interfering with the exercise of discretion under appeal solely on
the ground that if it had considered the matter at the trial stage
it would have come to a contrary conclusion. If the discretion has
been exercised by the Trial Court reasonably and in a judicial
manner the fact that the appellate court would have taken a
different view may not justify interference with the trial court's
exercise of discretion.

21.39 ded # AFCIY STadd <RI §RT 1992 AIR SCW 3128 SHdTH Dalpat
Kumar vs Prahlad Singh 5 T&=TTd 16.12.1991 &1 far ¥ foota & fafaer ufshar
Ifedr—1908 & 3AMII—39 IH—01 I fIH—02 & U= & <A B
fJ9® & IR H ger ufdurfed f&ar & | 59 uraiiie 0R1 &1 ST 39

TPR Ti—

6. Undoubtedly, in a suit seeking to set aside the decree, the
subject-matter in the earlier suit, though became final, the Court
would in an appropriate case grant ad interim injunction when
the party seeks to set aside the decree on the ground of fraud
pleaded in the suit or for want of jurisdiction in the Court which
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passed the decree. But the Court would be circumspect before
granting the injunction and look to the conduct of the party, the
probable injuries to either party and whether the plaintiff could
be adequately compensated if injunction is refused.
XXX
The phrases "prima facie case"; "balance of convenience" and
"irreparable loss" are not rhetoric phrases for incantation, but
words of width and elasticity, to meet myriad situations
presented by man's ingenuity in given facts and circumstances,
but always is hedged with sound exercise of judicial discretion to
meet the ends of justice. The facts are eloquent and speak for
themselves. It is well nigh impossible to find from facts prima
facie case and balance of convenience. The respondents can be
adequately compensated on their success.

Prima Facie Case

22. URUT ¥ fIeeiyer & gg Haue fafdd ufshar Hfddar—19008 3Mae—39
FRF—01 9 FrIm—02 & wraer= # fed Rigld & IR o f[GWR 4 |9
IfRIT udid giar 21 59 Gey § "I STEdd Sgrareld gRT 1992 AIR
SCW 3128 S9TaT Dalpat Kumar vs Prahlad Singh H <& 16.12.1991 &1 &Y
T o # e ufshar Hi2di—1908 & 3av—39 Fad—01 g fa9—02
& yragr ¥ ffed Rigla @) fawga fade=r @1 2 | e ardfiie IRT &1
SE 39 UBR T—

5. Therefore, the burden is on the plaintiff by evidence aliunde
by affidavit or otherwise that there is "a prima facie case" in his
favour which needs adjudication at the trial. The existence of the
prima facie right and infraction of the enjoyment of his property
or the right is a condition for the grant of temporary injunction.
Prima facie case is not to be confused with prima facie title which
has to be established, on evidence at the trial. Only prima facie

case is a substantial question raised, bona fide, which needs
investigation and a decision on merits.

23.39 WeH H AMCI STadH SIRITAd §RT 1995 AIR SCW 1439 I9dTH
Mahadeo Saviaram Shelke And Ors. vs Puna Municipal Corporation ¥ faTd 24.01.

1995 &I o T foig § Rafaer ufdsar dfedar—1908 & Mee—39 fIH—01
q frgH—02 & graurd § fHfed Rigid o fawga faa=mr @1 g1 s
grRAfTes ORT BT IGO0 39 TPR oi—

10. In Woodroffe's "Law Relating to Injunctions, Second revised
and enlarged edition, 1992, at page 56 in para 30.01, it is staled
that "an injunction will only be granted to prevent the breach of
an obligation (that is a duty enforceable by law) existing in
favour of the applicant who must have a personal interest in the
matter. In the first place, therefore, an interference by injunction
is founded on the existence of a legal right, an applicant must be
able to show a fair prima fade case in support of the title which
he asserts". At page 80 in para 33.02, it is further stated that "if
the court be of opinion that looking to these principles the case
is not one for which an injunction is a fitting remedy, it has a
discretion to grant damages in lieu of an injunction. The grounds
upon which this discretion to grant damages in lieu of an
injunction should be exercised, have been subject of discussion
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in several reported Indian cases". At page 83, is stated that "the
court has jurisdiction to grant an injunction in those cases where
pecuniary compensation would not afford adequate relief. The
expression "adequate relief is not defined, but it is probably used
to mean - such a compensation as would, though not in specie,
in effect place the plaintiffs in the same position in which they
stood before. The determination of the question whether relief by
injunction or by damages shall be granted depends upon the

circumstances of each case.

Balance of Convience

24. 9RO ¥ fAelyor & gd HayeH RAfdel ufshar wfgar—1908 3MQer—39
frM—01 T fF¥—02 @ rau= # Af2d Rigid @ IR # R 3 S\
Sfd udid 8idr 81 39 9eY ¥ 9FHI STadd SOt §RT 1992 AIR
SCW 3128 $9dT9 Dalpat Kumar vs Prahlad Singh ¥ faid 16.12.1991 &1 &
T ool § fafda ufthar wfedi—1908 & 3mee—39 f¥—01 9 fIH—02
& raee | Ffea Ragia giaer &1 dqod @) fagd fadgemr & 5 | e
YA ORT BT SENUT T UhN g

5. (.......) Satisfaction that there is a prima facie case by itself is
not sufficient to grant injunction. The Court further has to satisfy
that non-interference by the Court would result in "irreparable
injury” to the party seeking relief and that there is no other remedy
available to the party except one to grant injunction and he needs
protection from the consequences of apprehended injury or
dispossession. Irreparable injury, however, does not mean that
there must be no physical possibility of repairing the injury, but
means only that the injury must be a material one, namely one that
cannot be adequately compensated by way of damages.

Irreparabale Damage

25. x0T ¥ fageiyor ¥ gd Hauem Rafdd ufshar HAfdar—1908 3mae—39
01 T FRM—02 & Uy H fifed Rigid @ IR H fAWR 9 F9smT
Sfad udlid 81 81 39 Wed H AMHg STadd STad §RT 1992 AIR
SCW 3128 $9dT9 Dalpat Kumar vs Prahlad Singh & fa=ie 16.12.1991 &1 o
Ty oty H fafder ufshar wdiga—1008 @ 3fiqw—39 Fad—01 9 fFRM—02
& urgu H fed fagid e afd & fawga fgae @1 &1 s
YTGRTH URT BT SEX0T 59 UPR o

5. (.....) The third condition also is that "the balance of
convenience" must be in favour of granting injunction. The Court
while granting or refusing to grant injunction should exercise
sound judicial discretion to find the amount of substantial mischief
or injury which is likely to be caused to the parties, if the injunction
is refused and compare it with that it is likely to be caused to the
other side if the injunction is granted. If on weighing competing
possibilities or probabilities of likelihood of injury and if the Court
considers that pending the suit, the subject-matter should be
maintained in status quo, an injunction would be issued. Thus the

Court has to exercise its sound judicial discretion in granting or
refusing the relief of ad interim injunction pending the suit.

Role/Power of Court
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TR H fAelvo § Yd FdyH 3RS VTS & UaeE & Aguare d
T &1 YA, AT 9 gRepIor & qR ¥ [OAR A AT 3frd
g BT 2 | 39 deY § 7991 Sadd IRty g1 fiafdd srdie e
4602 /2024 81dI Bloomberg Television Production vs Zee Entertainment
Enterprises Limited § f&-T 12.03.2024 &1 ¥ T vy & fafaa ufshar
ART—1908 & 3AMGT—39 FIH—01 T FIH—02 & TEd AATAT DI YHADT
RCENIGRE] (Role/Power of Court) P WL HA gy o= &I PIGEIES
fopar 2| forae Ui URT 6T SEXT §9 UhR gi—

The three-fold test of establishing (i) a prima facie case, (ii)
balance of convenience and (iii) irreparable loss or harm, for the
grant of interim relief, is well-established in the jurisprudence of
this Court. This test is equally applicable to the grant of interim
injunctions in defamation suits. However, this three-fold test
must not be applied mechanically,3 to the detriment of the other
party and in the case of injunctions against journalistic pieces,
often to the detriment of the public. While granting interim relief,
the court must provide detailed reasons and analyze how the
three-fold test is satisfied. A cursory reproduction of the
submissions and precedents before the court is not sufficient. The
court must explain how the test is satisfied and how the
precedents cited apply to the facts of the case.

Compensation

AR # fIeeivor | gd Fdyed ReME TS & UIaeTT & d8d IRl
FveTer 9 fquell uedR &1 §Y o & dfiyfd 8g " el
gRT wlauifad =i geeidl ¥ &l g fadamr & ar H fOsR | a9
S gdid 81aT 2 | 39 9eY # dA1HIg STadyd <IRITed §RT 1995 AIR SCW

1439 3dI Mahadeo Savlaram Shelke And Ors. vs Puna Municipal Corporation H

fosTieh 24.01.1995 &1 A & fviy # f4fda gfsbar wfdar—1908 &
3Ma—39 f*IH—01 9 ¥H—02 & d8d ATl gIRT SN 3ReTs fAvemer
A fauel UedR @ g JeHa ol efayfd &g fadem o 8| e urifirs
IRT BT IEUT 39 UHR gi—

13. In "Injunctions"” by David Bean, Ist Edn, at page 22, it is

stated that "if the plaintiff obtains an interlocutory injunction,

but subsequently the case goes to trial and he fails to obtain a

perpetual order, the defendant will meanwhile have been

restrained unjustly and will be entitled to damages for any loss

he has sustained. The practice has therefore grown up, in almost

every case where interlocutory injunction is to be granted, of

requiring the plaintiff to undertake to pay any damages

subsequently found due to the defendant as compensation if the

injunction cannot be justified at trial. The undertaking may be

required of the plaintiff in appropriate cases in that behalf. In

"Joyce on Injunctions" Vol. 1 in paragraph 177 at page 293, it is

stated "Upon a final judgment dissolving an injunction, a right

of action upon the injunction bond immediately follows, unless

the judgment is superseded. A right to damages on dissolution of

the injunction would arise at the determination of the suit at

law".

14. It would thus be clear that in a suit for perpetual injunction,
the court should enquire on affidavit evidence and other material
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placed before the court to find strong prima facie case and
balance of convenience in favour of granting injunction
otherwise irreparable damage or damage would ensue to the
plaintiff. The court should also find whether the plaintiff would
adequately be compensated by damages if injunction is not
granted. It is common experience that injunction normally is
asked for and granted to prevent the public authorities or the
respondents to proceed with execution of or implementing
scheme of public utility or granted contracts for execution
thereof. Public interest is, therefore, one of the material and
relevant considerations in either exercising or refusing to grant
ad interim injunction. While exercising the discretionary power,
the court sould also adopt the procedure of calling upon the
plaintiff to file a bond to the satisfaction of the court that in the
event of his failing in the suit to obtain the relief asked for in the
plaint, he would adequately compensate the defendant for the
loss ensued due to the order of injunction granted in p favour of
the plaintiff. Even otherwise the court while exercising its equity
Jurisdiction in granting injunction has also jurisdiction and
power to grant adequate compensation to mitigate the damages
caused to the defendant by grant of injunction restraining the
defendant to proceed with the execution of the work etc., which
is retrained by an order of injunction made by the court. The
pecuniary award of damages is consequential to the adjudication
of the dispute and the result therein is incidental to the
determination of the case by the court. The pecuniary jurisdiction
of the court of first instance should not impede nor be a bar to
award damages beyond it pecuniary jurisdiction. In this behalf,
the grant or refusal of damages is not founded upon the original
cause of action but the /consequences of the adjudication by the
conduct of the parties, the court gets inherent jurisdiction in
doing ex debito justitiae mitigating the damage suffered by the
defendant by the act of the court in granting injunction
restraining the defendant from proceeding with the action
complained of in the suit It is common knowledge that injunction
is invariably sought for in laying the suit in a court of lowest
pecuniary jurisdiction even when the claims are much larger
than the pecuniary jurisdiction of the court of first instance, may
be, for diverse reasons. Therefore, the pecuniary jurisdiction is
not and should not stand an impediment for the court of first
instance in determining damages as the part of the adjudication
and pass a decree in that behalf without relegating the parties to
a further suit for damages. This procedure would act as a check
on abuse of the process of the court and adequately compensate
the damages or injury suffered by the defendant by act of court

at the behest of the plaintiff.

15. Public purpose of removing traffic congestion was sought to
be served by acquiring the building for widening the road. By
orders of injunction, for 24 years the public purpose, was
delayed. As a consequence execution of the project has been
delayed and the costs now stand mounted. The courts in the cases
where injunction are to be granted should necessarily consider
the effect on public purpose thereof and also suitably mould the
relief. In the event the plaintiffs losing ultimately the suit, they
should necessarily bear the consequences, namely, escalation of
the cost or the damages the Corporation suffered on account of
injunction issued by the courts. Appellate court had not adverted
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to any of the material aspects of the matter. Therefore, the High
Court has rightly, though for different reasons, dissolved the
order of ad interim injunction. Under these circumstances, in the
event of the suit to be dismissed while disposing of the suit the
trial court is directed to assess the damages and pass a decree
for recovering the same at pro rata against the appellants.

SWRIG faferes graemd vd =i geeial & Ged H RIS BreddR]
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