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"26. When an ex-parte decree is passed, the defendant (apart from filing a review
jetition and a suit for setting aside the ex-parte decree on the ground of fraud) has two clear
yptions, one, to file an appeal and another to file an application for setting aside the order in
trms of Order 9, Rule 13 of the Code. He can take recourse to both the proceedings
imultaneously but in the event the appeal is dismissed as a result whereof the ex-parte decree

sassed by the Trial Court merges with the order passed by the appellate court, having regard to

:xplanation appended to Order 9, Rule 13 of the Code a petition under Order 9, Rule 13 would

~ot be maintainable. However, the Explanation | appended to said provision does not suggest

that the converse is also true."
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ng, Adverting to the preliminary objection referred to at point No. 1 to my mind, the
same is without any substance. The decision of this Court in the case of Kasuabai Keshav
ot an authority on the proposition that once the application for setting

Rule 13 is rejected, as a necessary consequence thereof

96(2) of C.P.C. Is barred. In that case, the Court was
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aside ex parte decree under Order 9,

eal under section

nverse situation where the ap
nvoked. The Court observed that, having regard
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peal was disposed of and yet the remedy of
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: ce. It is relevant ;
| qesent €3 to note that legislature has advisedly not made anal
F peen made in t . e
| ision @ has he form of explanation to Rule 13, 5o as to bar remedy of appeal

cation under Ord . ' e
fthe applicat® er 9, Rule 13 for setting aside the decree was to be rejected. It is

t defendant
ttled tha s can take recourse to three different remedies, viz. (i) by way of

el 5
plcation under Order 9, Rule 13 for setting aside the ex parte decree, (ii) by way of appeal

b arte de i
inst the X P cree under section 96(2) of Civil Procedure Code and (iii) also by way of
oview before the same Court against the ex parte decree. In any case, it is well settled that

pncurrent remedy in the form of application under Order 9, Rule 13 as well as appeal under

ection g6(2) of the Code against the ex parte decree is available to the defendant. However,

he remedy under Order 9, Rule 13 is subject to the limitation that it cannot be perused once

he appeal preferred by the defendant against the same decree is dismissed, except when it is

yithdrawn. But, no such limitation would apply to an appeal under section 96(2) of C.P.C. even

f the application under Order 9, Rule 13 was rejected. In the latter case, the remedy is a

Ebstantive remedy provided against the ex parte decree under section 96(2) of C.P.C. which
-an be perused regardless of whether application for setting aside the ex parte decree under

Irder 9, Rule 13 is f

Jled or for that matter rejected. However, it is only when the application

under Order 9, Rule 13 is allowed that the appeal would become infructuous as the ex parte

decree would be non est.
| have

scheme of the provisions of the Code of Civil Procedure,

13. Having regard to the
cannot

no hesitation in taking the view that rejection of the application under Order 9, Rule 13
peal under section 96(2) of the Code."
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(22) ACCORDINGLY, we hold that even after
Sec. 96 (2) of the Code is maintainable.

dismissal of the application under Order 9

Rule 13 of the Code @ regular first appeal under
( 23 ) HAVING held that a regular appeal under Sec. 96 (2) of the Code is maintainable
against an ex parte decree, we further observe that a proceeding under Order 9 Rule 13 of the

#-Code and a regular appeal can simultaneously be prosecuted. It would be open to the affected
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»12. Explanation was added to Order IX Rule 13 with effect from February 1, 1977 by the

®

de of Civil Procedure (Amendment Act, 1976). Prior to its enactment a defendant burdened
an ex parte decree could apply under Order IX Rule 13 for setting aside the ex parte decree.
could also ﬁle an appeal under Section 96 against the ex parte decree. The mere fact of filing
« appeal did not take away the jurisdiction to entertain and dispose of an application for
ting aside an ex parte decree. Only in the cases in which the triél Court decree merged with
. order of the appellant court by reversal, confirmation or varying it, the trial Court was
duded from setting asid

h the appellate Court order th

e the ex parte decree. Where the trial Court decree did not merge
e trial Court was at liberty to proceed with the application for

ing aside the ex-parte decree. Such instances arose when the appeal was dismissed in

ault or where it was dismissed as having abated by reasons of omission by the appellant to

lead the legal representatives of a deceased respondent or where it was dismissed as

'ed by limitation. Explanation was added to discourage the two pronged attacks on the
-ee i.e by preferring an application to the trial Court under Order IX Rule 13 for setting aside

decree and by filing an appeal to the superio

g the Explanation to Order IX Rule 13 is to

r court against it. The legislative attempt
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iasthan Tenancy Act is a specj .
Raj pecial law & jts Provision will prevail-Sec. 27 of Limitation

Act have no applicability.
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