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(b} that any
party ¢ .
or dispose of th: SZ:;”’ Suit Or proceeding threatens or intends to remove
tourt may grant 4 . Property in orger to defeat the ends of Justice, the

e ; . : :
receiver. mporary injunction and, if necessary, appoint @

(2) Any person o
gainst wh
of whose en.o

Property g recelver hg
offer cash Security in sych

N injunction has been granted or in respect
s been appointed under subsection (1) may
compensate the opposite 9mount as the‘ court may .dete.rminet to
against such persong and”“" ty in case the suit or proceedings is d.ecrded

' on dfpositr'ng the amount of such security, the

u
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ORDER XXXIX
TEMPORARY INJUNCTIONS

[ o A AND INTERLOCUTORY ORDERS
Temporary Injunctions

? 1. Cases in which temporary injunction may be granted.Where in any suit it is
proved by affidavit or otherwise —

(a) that any property in disp
damaged or alienated by an
of a decree, or

ute in a suit is in danger of being wasted,
¥ party to the suit, or wrongfully sold in execution

(b) that the defendant threatens, or intends, to remove or dispose of his
property with a view to [defrauding] his creditors,

(c) that the defendant threatens to dispossess, the plaintiff or otherwise cause
injury to the plaintiff in relation to any property in dispute in the suit,

the Court may by order grant a temporary injunction to restrain such act, or
make such other order for the purpose of staying and preventing the wasting,
damaging, alienation, sale, removal or disposition of the property or
dispossession of the plaintiff, or otherwise causing injury to the plaintiff in
relation to any property in dispute in the suit] as the Court thinks fit, until the
disposal of the suit or untif further orders.

I
|
|
% 2. Injunction to restrain repetition or continuance of breach.—(1) In any suit
} ] for restraining the defendant from committing a breach of contract or other

T injury of any kind, whether compensation is claimed in the suit or not, the
F plaintiff may, at any time after the commencement of the suit, and either

before or after judgment, apply to the Court for a temporary injunctifrr.r to
restrain the defendant from committing tffe‘ breach t?f canrac}' or injury
complained, of, or any breach of contract or injury ofa I-rke kind arising out of
the same contract or relating to the same property or right.

(2) The Court may by order gront such injunction, on such terms as to the
duration of the injunction, keeping an account, giving security, or otherwise,

as the Court thinks fit.

WY &1 e sreaad SRTA-1055 A1 4212 % W HA R affar @fer-1908 % ner-
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4. Order for injunction may
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€ discharged, or varied, or set
Mmade thereto by any party

d, it Considers thyp 4 5 ’

Inter retation
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4. Order 39, Rule |
Suit, it is pro

(c) provides thar temporary injunction may be granted

ved by the affidavit or otherwise, that the

defendant threatens 1o dispossess the plaintiff or otherwise cause infury to
the plaintiff in relation (o any property in dispute in the suit, the cours may
by order grant a temporary injunction to restrain such acl or make such
other order for the purpose of staving and preventing... or dispossession
of the plaintiff or otherwise causing injury to the plaintiff'in relation (o any
property in dispute in the suit as the court thinks Jit until the disposal of
the suit or un til further orders. Pursuant to the recommendation gf the Law
CODI"!ESS!OH C{a“_qe((') ws br'oyg}r! on slatule L’J_V Section 8(5'(1}((.’) oft‘he
Amending Act 104 of 1966 with effect from Fe!)f?ta:}' 1, 1977, Earlier
thereto there was no express power except the inherent power under
Section 151, CP.C. to grant ad interim il{[WfC'f!mJ. against a'rspgss;tvswn.
Rudle 1 primarily concerns with the _prcsafn'afxlon of r_lzf pmpe.r{x-;‘m ‘ m:fr"’f

i j djudicated. Injunction is a judicial process by v hich
&l legal ngizrs.are o frain from doing any particular act, It is
@ party i required lo do-ar m{,"cﬁm a litigant 1o pr;n'em Sitture possible
in-the notire € preeniésere /ef_ exerc;‘e of the power of granting ad
injury. In other “"O.rdj' the cot: n;;;:' subject matter of the suit in the status
interim injunction il e,«;[,_»d law that the grant of injunction is a
quio for the time being. It is se thereof is subject to the court satisfying
discretionary relief. 7.7' e e‘r?’m[e:d uestion to be tried in the suit and that
that (1) there is a serious d:sp;l € {gm‘ there is probability of his being
an act, on the facis before ”ebcjrlze .[J!af'f!!{'(ffdﬂif'ﬂ"ldﬂ"’-‘ (2) the court's
entitled to the relief asked fc 7:;!1;1'1 rf:e party from the species of injury. In

interference is necessary to p! or damage would ensue before the legal

other words, irreparable injury
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Incidentally, the House of

Cyanamid Co. Vs, [—.‘rh;'ms ) l;"'ﬁ prioe (g dhe decisior i Amgrizan
& Sons Lid. 1 Lindley ¢ !:9{ [1975 (1) A1l ER 504] it ST, Strastford
down that the plainfy f;nd le AL Zab) i ageuseealh s hitd
rights kas been infrh;gcd a:(:i“ ; 2 atrurg prima focie pase bhat ls
show thart the dama 5 i@ Whereafter the plaintiff was required to
of there being a sucecs vould ot be an adequate remedy in the event
of convenience ;.an:S;'f]'h"P!ﬂ"lf{ﬂ‘ul the trial and that the balance
a8 gmn'r o ed the grant. This requirement, however, in the
comcErned. Stonds s;l‘ ’;”J!“."C”_Uﬂ 50 far as the English Courts are
Arieridin Cx-'arzamid’slg- wly diluted by reason of the decision in
there being a serious i;:zf: :(51:;‘" ra) which records that in the event of
a plaintiff on howeve como !_ec;de, ”.’e grant would be available to
noticed below. A sfmm; n'mf: _;' ﬂ’?c e‘wuh i afherﬁmdamenra-b; .
s, n bz f:'gc,'d daue case, therefore, stands substituted

A ed.

At this juncture, however, the decision of the House of Lords in
American Cyanamid's case though raised certain eye-brows lazely,
ought to be considered in slightly more greater detail. Lord Diplock
in Cyanamid's case laid down the following guiding principles for the
grant of interlocutory injunction:

(1) "The plaintifi must first satisfy the Court that there is a serious
issue to decide and that if the defendants were not restrained and the
plaintiff won the action, damages at common low would be inadeguare

compensation for the plaintiff's loss.

(2) The Cour1, once satisfied of these matiers will zi;en_ co;u'x'.-.:!er
whether the balance of convenience lies in favour of granting
injunction or not, that is. whether justice would be best served hy an
order of injunction. .
(3) The Court does not and cannot judge the mer;"ii of tfe gam‘es 'S
- s decision of justice will be taxen in a state
respective cases and that any d’ef::. " J‘:

of uncertainty about the parties’ Tights-

shat should be borne in mind,
It would seem 10 follow rheref?rzs Z:fa:n‘} ’:‘l:d bl sgese 1 thn
in addition 10 wha{ = beﬂé‘p;:;: should be doubly reluctant 10 issue
if there Is e 'h(;ch is to settle the parties' rights once for
an injunction, the effect of uh e v Diplock, i appears ol
all. On a clear anulf,:-'_n.; ;:_)f fa ;U c{) mon law. would be an adc'qf;a}:e
o amies ff’fo‘; r‘:fnm vould be in a financ ial position to pay tt;
remedy andvlhe de, f’;’ . injunction! shonld r:rmna.’b' be gruz :,—(';
sae, B2 B 0?:1:}::4'[1"-‘: claim appear 1© be at tnal ‘Jg_t’?- any
howsoever strong the p » further (hat in the event u‘j there being any
ol on 10 ODSETVE ju/ e respective remedies and damages
)

equacy Y o that event, the guesrion
the adeq oth. (hen and in ALY
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of balance of COMenienge
case. Similay view hay uls

the case of Dimblepy. ¢ .‘f:”i’:’t;’; ;"‘/”'fi\'.ve'rl by the House of Lords in
(1984 1 ALL ppos o

s‘;r ) Vs. National Union of fournalists
l'lfﬂ(.‘hi'lu’,'.' Lrd ] . ] r ('0"”.0! ,‘lﬂfh"fﬂ"(‘t’.i‘ 15, Sumeet
of this C Olu-,‘jnf/‘f:ijr(l.:‘)f(‘C 18) this Cours did follow the decision

AR’y caee g iiiarred =R :
main dicta of he House ;; lm"; (Supra) and expressly approved the

1 . ords § o ) =y »
Gujarar Bu”;,,,g Co. Lig Vi M American Cyanamid'’s case. In

arises and the vame will vary from case 1o

345: AIR 1995 s¢ 2372) {hl':s‘. %:"‘a.t'n!a Co. & Ors., (1995 (5) SCC
though how, i

urt however sounded a different note,
‘ever, ep, ] 1 ‘ ' ~
i Of‘ h”er’J mw”a‘ﬂ""(’d the du‘_-n_.”n"(,r)' power in the maltier Q/
) ocutory Nfimetion ; L .
e e ey and in paragraph 43 this Court

pendency of leil 3 &r "”fdﬂf M interiocutory injunction during the
Y Ol te, ocee ings is g e} e

s . o o 1 il th, X AYid
discretion of the conry Matter requiring the exercise of
While exercising

the discretion the ) ]
, court applies the following tests -
(i) whether the plaintify hoy P Pr S -

winta facie case; (i) whether the

balance o conven; ! ol mtifl an.

i f e fence s in favoy. o the plaintiff; and (iii) whether

the plaintiff woulq suffer ay jpp inj if" hi.

interlocutory iniymes... . eparable injury if his praver for
RO Injunction gy disalloweq The decision whether or not to

grant an interlocutory, infunction

existence of the legal

: as to be taken at a 1ime when the

i right assailey by the plaintiff and it alleged
walarrpn are hoth contested qny uncertain and n-niuin unc'ermin“n'n’l
they are cstablisheqd al the trigl op evidence. Relief by way of
interlocutory injunct; : ce te

Sl nclion is granted 1o miligate the risk of infustice to
the plaintiff during the period before thay uncertainty could be

resolved, The object of the interlocutory infunction is to protect the
plaintiff agains, injury by violation of his right for which he could not
be adequately compensated in damages recoverable in the action if
the uncertainty yepe resofved iy !:i.g Savour ar the triaf The need for
stich  protection, hqs, o be weighed against the
corresponding need of the defendant 1o be protected against injury
resulting from his having beey prevented from exercising his own
legal rights for which he conld not pe adequately compensated. The

court must weigh one need against another and determine where the
“balance of convenience" lies, (see: Wander Lid. Vs. Antox India (P)
Lid, (1990 (supp) SCCatpp.731-32, ) n order 1o protect the defendant
while granting an interlocutory injunction in his Javour the court can
require the plaintiff to furnish an wundertaking so that the defendant
can be adequately compensated if the uncertainty were resolved in his
Javour ar the trial”,

As noted above, lutely the “triable issue concept’ as introduced by Lord
Diplock in Cyanamid's case has been thought to be much too rigid and
wide even conceptually and doubts are even raised as fo its legal
efficacy having regard to the fucts of adeguate compensation theory.
As a matter of fuct the Courts in England have even gone 1o lh‘re extent
of ascribing the judgment to be beneficial for the :fchcr sections of the
society! We however can not subscribe to such a view, mf‘rrherﬁnd any
Justification for such wncharitable comments and it seems that
Cynamid's decision has been more m:sunderslmad ”r“_’” understood
and in this regard we record or conctirrence with the views expressed
by Laddie J. in Series 5 Sofiware Vs. Clarke ""d. Others n 1996 (1)
ALL ER 853 wherein the learned Judge has explained ?«’N’,If.ld.i_?’m‘-’ﬂf of
American Cyanamid with extreme competency fmd i aso Vh‘-’“"f‘f-fo
correctly La ddie, J. observed: "In many c‘a.s;'.s' {)efm ¢.’ American
C)-‘anan;id the prospect of success was one of t l.e H'npo.r .'aTr;r ﬁfc.ror;s
taken into account in assessing the balr-mc:e afc ;:r}n..:zf;:e;f_.e. :(;:f:;’-’z
would be less willing to subject the plaintiff to the risk of irreco
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{oss which would befall him if'an terocuto ry infunction was refused
in those cases where it thought he wag likely to win af the trial than in
those cases where it thought he way likely to lose. The assessment of
the prospects of success ther, efore was an important factor in deciding
wlr.crl‘zer !{:e court should exercise it discretion to g‘mrrr interlocutory
relief. It is this consideration which Al”w,.,-w,, Cyanamid is said to
have prduhz’ted i all but the mogt exceptional case. So il is necessary
to .cc?n.wder with some care whay was said in the House of Lords on
this issue.

ﬁgsjill)ipiock said ([19?5_ P ALL ER 504 at 511, [1975] AC 396 at

if the e.\'tt"n.' of the uncompensatahle disadvantage to each party
would not differ widely, it may not be improper to take into account in
tipping the halance the relative strength of each party’s case as
re_verlzledl by the affidavit evidence adduced on the hearing of the
app[:c‘at_:ou.. T}_ge court is not jusiified in embarking on anything
resembling a trial of the action.on conflicting affidavits in order to
'?W”’”“{e the stréngth of either party's case.’ It appears to me that there
is nar}m:glm this which is inconsistent with the old practice. Although
couched in terms it may not be improper', this means that it is
legitimate for the court to look at the refative strength of the parties'
case as disclosed by the affidavits. The warning contained in the
second of the quoted sentences is to avoid courts at the interlocutory
stage engaging in mini- trials, which is what happened, at least in the
Court of Appeal, in American Cyanamid itself. Interlocutory
applications are meant to come on quickly and to be disposed of
quickly.

The supposed problem with American Cyanamid centres on the
JSollowing statement by Lord Diplock 9([1975] AC 396 at

409): Asssessing the relative strength of the parties’ cases], however,
should be done only where it is apparent upon the facts disclosed by
evidence as to which there is no credible dispute that the strength of
one partv'’s case is disproportionate to that of the other party.' If this
means that the court cannot take into account its view of the strength
of each party’s case if there is any dispute on the evidence, as
suggested by the use of the words ‘onlv'and “no credible dispute’, then
a new inflexible rule has been introduced to replace that applied by
the Court of Appeal. For example, all a defendant would have to do is
raise a non-demurable dispute as to relevant facts in his affidavit
evidence and then he could invite the court to ignore the apparent
strength of the plaintif]'s case. This would be inconsistent with the
flexible approach suggested in Hubbard v. Vosper [1972] 1 ALL ER
1023, [1972] 2 QB 84 which was cited with approval earlier in
American Cyanamid [1975] 1 ALL ER 504 at 510, [1975] AC 396 at
407.

Furthermore, it would be somewhal strange, since American
Cyanamid directs courts to assess the adeqﬂ“C._" of da:magctv and the
balance of convenicnce, yet these tao a.re tqpms which \-wH almost
always be the subject of unresovied conflicts in the affidavit evidence.

In my view Lord Diplock did not intend by the last-guoted passage to
oxciude consideration of the strength of the cases in most applications
that what is intended is that

for interlocutory relief. It appears (o M€ ¥ )
the court should not attemp!t 10 resolve difficult issues of fact or law

on an application for interlocitory relief If. on the other "'f"'-daghj’
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13. It is well sertle,

dthat i, ).
the Parly who son o

kS for gy der 1 obtain an order of injunction,
he has may,, out g l;r'ifa;g A of such injunction

. has ta prove tha
Convenience iy % in ;: Jacie ¢y, fo go for trial, the balanee of
loss and injury e ‘.Sﬁ‘_"U"?' and he wilf suffer irreparahle
settled 1]y, whey {,”it f“’"_ SN0l granted. Bt (ris equally welf
trial, Guestioy ., c::; ?‘t{r.”!s 0 prove rrima facie case o 2o for
f""(’lJ(ll‘GNC losy it r'r; "r "-f' g the halance of convenience or
material at that jg oj ' 3, (o the Party concerned would nog he
case to go fo trial ;’r ”5“,‘- if ”ltﬂpm'l_r‘fr:il.v; 1o prove prima facie
in his Javoyy crerll if, l ; Iof]w)en e Gourt o Erat infineddon
convenience poipe 7 1€ Ul a case of batance of

) S made
and injury ; ould suffer irreparapie loss

i Oy g 1d W

2 & Wi oy

8-
s The grant of an terlocutory injuction during the perdency of
legal proceediy, 85 is @ mattey requiring the exercise of discretion
of the court, Whijje exercising the descretion the court. While
EXercising the discretion the court applies the Jollowing tests - (i)
whether the Plaintiff has 4 prima facie case; (ii) whether the
balance of convenience is in fayoyy of the plaintiff; and (iii)
whether the pliantiff woulg suffer an irreparable injury if his
prayer for interlocutory infuction js disallowed. The decision
whether or not 1o grant an onterlocutory injuction has to be taken
at a time when the existence of the leagal right assailed by the
plaintiff’ and its alleg, th contested and

ged violation are ho
tncertain and its alleged violation are both contested ang
are established at the

uncertain and remain uncertain (il they
of interlocutory injuction is

trial on evidence. Relief by way r

granted to mitigate the risk of injustice to the pPlaintif) durf{:g :he_
period before that inceriaimy could be re’sa{ved. The‘ ob}?cf of
the interlocutory infuction is to protect the plaintiff against injury
by violation of his right for which he cmfld not be c-zdeql-uuel_v
compensated in damages recoverable in rh(:’ action if the
uncertainty were resolved in his favour at the trial, The f_‘aeed for
Such protection has, hmrevc{', o be weglulzd ag:msz fhe
corresponding need of the defendant to hedpmteere against
injury resulting from his ha\'in,g been pre "‘-’;(’; ed fr. 0{;" “»‘Zr C'SN""’!S.
his own legal rights for which -he cou )ng: re.a{eqm}:!:_;
compensated. The court must weigh one nee u{,mfu ane 11:
and determine where the ’ba!anc'e 0.31 ;""}‘ ;;(‘)e’_"ﬁ‘:-’m ) }; LC
[see:Wander Lid.& Anr. v.. Antox India P. Lid., (st

727 731-32]. In order to protect the defendent whiloe ;
at pp. 731-32]. })8/

& ’
@%@g RGN
P, [
!‘:‘ ‘“J

e
%
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gmming an j .

Mterlocyion, - . 1

require g, Plaingigr “')'_v Yuiction liis favour the Court cap
urnj ]

d@fendemcan o ('qu(;feh-' ,.M ! ay Undertaking g, that the

resolved iy his fa :

. Pensared jfy), t . ‘ere
vour g e teled d if the uncey tainty wepe

Objecy
a0 A FAATOT H e Fefresy HTer-39 ﬁuq\j\

gefta e &1 58 Hef & wppfiy ‘O‘aﬁqﬁ-ozﬂsmﬂ?ﬁwaﬁmﬁa
: _ , 8RY AIRONLINE 1990 SC 156
And Anr. vs Antox India P, (tq, & fs 04195 3T Wander 4

5041990 2 2y oty Re-100¢
35 312R1-39 FII-01 7 e 25 AT & T30y (Object) % sy ﬁmgﬁe
fes T 071 T 07 5 1 2, Kl

.: RIS S R C R T ——
I Vet aren 24 39 de Aty
.ffhﬂia) Ltd vs Hindustan Lever Ltd

71903 & 3er.39 fFam-01 7 fgm-0

&, Usually, the pray,
al @ stage when

Plaintiff qnq it

i Y alleged Viola
unecertain gy remain

trial oy eVidence The
settled pn'ncr}!)[e.s' of
remedy which s
the interlocyse

er for gr

nt of gy z'nmr!ocmorv injunction ;
the existon .. o ; " ynciion i
SXistence of legal righy asserted hy (he

o are pom, contested qngd
heertgip tlf they

V' are established g the
C‘Glm_'f. arl this Stage, qcts o certain wel|
rlmuus.rrario{: of this form a/':'mer!r;cumry
b.”f_h "t'"ipof‘uhl' and discre!fumn';n The object o
“iNfucntioy, IS stareq is to m:-ec lainti

. the trial, The
: Protection  pyq be weigheqd against the
corresponding peeq of the defendan; 1o he protected against

Mjury resuly ing from his having peeyn Prevented from exercising
his own legal rights for which he could not he adequately
compensated. The Court myst weigh one need against anothey
and determine where the “balance of tonvenience lies” The
inter!acurmjv remedy is intenged 1 Preserve in status qio, the
rights of partjes which may APpear on a prima facie. The court
also, in restraining q defendans Sfrom exercising what he
considers his legal right by what the plaintiff would like to be
pPrevented, puts intp the scales, as a relevan consideration
whether the defendant has Vet to commence his enlerprise or
whether he has already been doing so in which laster case
considerations somewhar different from those that apply to a

case where the defendant is Yel to commence his enterprise, are
attracted.

Principle

W21 21 foverds e ter 7 gor 581 PR 2

islati ive in the
egislative perspective in
Having dealt with however, the ﬂrsﬁiirﬂ' on to the Commission in
‘er an £ X
"of confermentief powe ; hils the subject let us
”“””‘-”j ?ﬁl;;r{ grant of injunctions (.I."J'd “:::;j:e?:) o (.)} b
H—’gﬂfi ?) d"cu; the state of the law in the .,-,‘f-' i;;-.,alw‘ng equitable
o ever dis “b it stafutory or otherw d Sionis Ko
o e 1 o :
o SERngian and the same being: purely dr
considerations

] situation and not as
h ordered only on the exigencies of the s
though ordere /

—ay

39 fEm-01 a 7am-02 & WTaem & 1t figia ot awem
live

3=IdH ~TaTeTd §RT11999 AIR SCw ?050 Colgate Pcffmo

H feAid 18.08.1999 ﬁ@w%ﬁ%@m-

2 & QTay™ & B! [@eid (Principle) & dae § verg
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matter of coypge ;
Generally, ]w“:“‘.(,’:’ ;;rtr‘,r_ar'tf.-ume With the known Principles T :
order of injunciioy rs int ',m:,"'{”t'm,»j' remedy by way of o ,(:'!.‘(ml a;"m‘
the rights of the Darties : "ed 1o prexerve and meintain in stapgs ¢ zc:"
of the action agdingy i;n"m'l.‘r‘ma u‘/-};’uf‘r the pluintify, heing the -"'H'ffﬂf,oro
appropriate compen -y AU vighie and or which there s g
basic princ; nle . )ff";:; “[;:::f: :’!"I{Jg qmmriﬁic-d in !wj'ms r:/ft}:r:ﬂ;r:;‘-};ﬁ
right and neey of the P!m:r::jry AN order of injunction is 1o assess the
@ AUty incumibyen; G { S againgt thas of the defendant and it is
balance lies. Anothey F"u’t- W Courts 1o determine as (o where the
: £ ‘;"“H{g Jeature in the matter of grant of
regard o 5 pary def;:n L;“;:;-f"! !}’re.ewm of a grant of injunction in
commenced and jy that eveny !}::: e r lié h.mw‘:? cherpiise ikas
consideration may he somewhat

d‘l erent roy,
iffer : Jrom thay Where the dt;ﬁ'fld Is ye ¢ .
E”tf’-n] i5e. ant 5 .}"r "”’ AR s

protection of plaintiff's rights by issue of a temporary injunction; (ii)
when the need for protection of plaintiff's rights is compared with or
}vcl,_ghed against the need for protection of defendant's rights or likely
infringement of defendant's rights, the balance of convenience tilting in
favour of plaintiff; and (iii) clear possibility of irreparable injury being
caused to plaintiff if the temporary injunction is not granted. In

addition, temporary injunction being an equitable relief, the discretion
to grant such relief will be exercised only when the plaintiff's conduct
is free from blame and he approaches the court with clean hands.

Factor

f&AT®s 17.02.2025

wewor A fagraoT & gef gefiem 3meer-39 fAam-01a fa8-02 & Fraem & sy &g Haeas
RN /mRet & TR % AHSTT 3faa ald el &1 39 HeH § AT ean raierd gR11999

. AIR SCW 3050 37aTT Colgate Palmolive (India) Ltd vs Hindustan Lever Ltd ¥ f&77e 18.08.1999 &}

>

The interlocutory remedy is intended to preserve in status quo,

j i i ay appear on a prima faFfe case.
e rghts of Griee st ;‘n a :;efendant from exercising what

in restrainin e .
The cau.n‘ au's::,v,-n':r r J right but what the plaintiff wou.ld hke. to
he considers his /eg@ as a relevant consideration

into the scales, ) )
be pr;vertr;ed:jgﬁd:m has yet to commence his enterprise or
whether the

i ] ich latter case
doiny so in which
eady been a
whether h? ha.:o:gwhgt di erent from those that apply to
considerations

‘< yet (o comme
endant IS ye
ase where the def 2
c p »l‘,a)/

&3 2 Frofa # fafaer wizsan dfear-1908 & 3eer-39 fam-01 @ Faw-02 & Waum & sgwarT eq
?wvﬁﬁaﬁﬁmﬁﬂsaﬁﬁmgﬁqﬁa@m%lﬁaﬂ?mﬁmﬂmwwm

is enterprise,
nce his B /

are attracted.” (}c;: a{{;(.q
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Fvta o 17022008
o P Rkl WW anr 199'5{ 1439 AIRSCW 3ar Mahadeo Saviargm Shelke And
s puna Municipal Corporation ¥ f&igs 54

1.1995uﬁﬁanﬂﬁvfuﬁfﬁﬁawﬁa—mﬁﬁm-
”Bayaﬂﬁ’?”g f2rm-01a F7am-02 & wrerey 3 S R e “ﬁ’@ﬁu’m‘mﬂmﬁﬁ
B0 et R &1 5T i > 01 T 333001 1 ..
il 12, In "Modern Lgw Review
Buckley stated that "o !ar‘nt_: May still be deprived ofon injunction in
such a case N general equ ples under which factgrs such
:':;s the public mteretsr may, in an appr,, rigte cose, be relevant. It is of
Interest to note, in this connection, that it hos not olways been
regardf:’d os ""”09‘3‘"’9’ beyond doyp, whether a plaintiff who dges
thus fail to substantiate g cloim for equitaple relief could be awarded
damages”, In "The law Q

uarterfy Review" vof 109, ot page 432 {at p.
446), AAS. Zuckerman u
for Judgment inafrg

CH

nder Titfe "Mareva Injunctions ond Security

crlocutory Remedies” stated that

the arties' relative rospects of success on
the merits: fourthi any public interes involved in the decision. The

Guideline
v A fadon & ef wefsrerm 3m2er-39 fiam-o1 a f1aW-02 & Wiaum & sy dq mrrtg
maﬁgmuﬁmﬁawfﬁéeﬁasaﬂﬁmﬁamﬁma =9 He # AAte T=an
AT §RT 1999 AIR SCW 3050 37T Colgate Palmalive (India) Ltd vs Hindustan Lever Ltd T
© % 18.08.1999 Y 2 T fAufa % f&faer ufthar wfEar-1908 % 322139 fraw-o1 afm-02%

W*ﬂmagmﬁﬁaeﬁa;aﬁmmﬁaﬁmammw@mm
- TR -

The learned Judge, thereafter went on to rfcord that the.’ House of L.ords in
American Cyanamid did not suggest that it wos Fhunglmq' thehbfas:s Lpan
which most courts had approached the exercise of Fhscrerron in this important
area. Thus on an analysis of the decisions as noticed above, ;here g;gs!no:
seem to be any difficulty in appreciating the view as exp lre;sec;’ ; : n"?; s e':.,e:cs
in American Cynamid. As a matter of fact, gaddre, J}f e 5; without any
Software case (supra) has been able to esave fe Iﬁ;ced above. We

departure from the true perspective of the }qumezzﬁiscggsidemrions r:n thel'
however. think it fit to note herein be!mf.f certain sp? gmeerpnessianed

y interlocutory injunction, the bus:c.bemg nan-exp
Cr::;ti'e;‘;ﬁif:;eo}r::ri ts of the matter by the Court, since the issue of gﬂfm of
nio
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fivfa feqias 17.02.2025

injunction usually, is at the earliest pos

possible stage so far os the tim '
concgrm;ﬁ The ?Hmr considerations which atfght to welgh Wf;h E"{m? t
hearing the application or petition for the grant of In]lmff"bns are os ;ffﬂtﬁ’lrt

(i) Extent of damages being an adequat
. L igm G e remedy;
g‘.} f;oicta?;etplz:ntllff s interest for violation of his rights though however

aving reg o the injury that may be suffered by the defendants b
therefor; nts by reason
(iii) The court while dealing with the mq

] tter ought not toign

strength ?f one party's case being stronger rhagn the othe?s.we thé facturii of
(nf} No. fixed rules or notions ought to be had in the n;arter of grant of
injunction but on the facts and circumstances of each case - the !9 bei
kept flexible; relief being

(v) The issue is to be looked from the point of vi
bemton e o e s o oy
view the streng th of the parties case; (vi) Bulonce of con:enierﬁ:mg ,
inconvenience ought to be considered as an important requirement e-.cfino;
the?re is a serious question or prima facie case in support of the grant; :
(vii) Whether the grant or refusal of injunction will adversly affect fhelr'nterest
of general public which can or cannot be compensated otherwise

Discretion
o faor & e el HeRl-39 Fm-01 7 fH-02 & e & sy 8 e &
£ % a1 § GAEHT 3f2id Wdld 8iaT 8l 2g G W Al JerdH AIrTerd gi fafde Hdter
9479/2005 37T Seema Arshad Zaheer & Ors vs Municipal Corporation Of Greater Mumbai 1
F3i% 05,05.2006 Y 33 T fAvfa & fafaer wisan #fgar-1908 & 3rer-39 f7am-01 affm-02%
T e 3 T 3 9 A e iauied i &1 5 Hriiie R 1 3601 6 FoR

B
31. Where the lower court acts arbitrarily, capriciously or perversely in
the exercise of its discretion, the appellate court will interfere. Exercise
of discretion by granting a temporary injunction when there is 'no
b material', or refusing to grant a temporary injunction by ignoring the
relevant documents produced, are instonces of action which are termed

as arbitrary, capricious or perverse. When we refer to acting on 'no
material’ (similar to 'no evidence’), we refer not only to cases where

there are total dearth of material, but also to cases where there is no
rial, taken as a whole, is not

relevant material or where the mate . _
reasonably capable of supporting the exercise of discretion, In this case,
there was ‘no material’ to make out a prima facie case and rherc_’for..e,
the High Court in its appellate jurisdiction, was jyst:f;ed in mterfenng'm
the motter and vacating the tempo njunction gronted by the trial

court,

.
MWﬁWWWgﬂTE% SCR(3)5
Unic, )
Mcipal ¢, orporation Of Delhi® fZai® 04.051993 }/

rary i

22 A Shiv Kumar Chadha Etc. Etc vs

P

N

Gq'@@ Qﬂ”&?ﬂ"a
T f\ TN ]
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g i i mﬁam?ﬂmmmﬁﬁam ;
Production ... vs Zee Entertainment Enterprises Limiteq i fei@ 1

/ | 2.03.2024 Y {23
fafaer wfhar Higar-1908 % 3er-30 .o aﬁaﬂ-ozz}swmumﬂsmma‘:ﬁaaaaaﬁ
7erd wfauied fear &) ﬁwmﬁmWstﬁm&_

-
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TEMPORARY
It need not b i
€ said ?

validity of the dommay ™ Obiec of
inrervent;‘o,, order of demoh'ti N is :ect ofﬁlhng o Chaflengr'n
in gett of the Coypy. In it the e demalio g

getting ap Order of inter i the Pt
repeatedyy that q pa : '
matter of right or co

the Court and such g4 e o injunction i

A ) o
cause irreparable injury to him our and refusal of injunctiop would

1_2 . U”_dUUb tedly, the grant of an in terim injunction is an exercise of
dr.scretmnary power and the appellate court (in this case, the High Court)
will usually not in terfere with the grant of interim relief. However, in aline
of precedent, this Court has held that appeliate courts must interfere with
the grant of interim relief if the discretion has been exercised “arbitrarily,
capriciously, perversely, or where the court has ignored settied prineiples
of law regulating the grant or refusal of interlocutory injunctions.” 10 The
grant of an ex parte interim injunction by way of an unreasoned order,
definitely falls within the above formulation, necessitating interference by
the High Court. This being a case of an injunction granted in defomation
proceedings against a media platform, the impact of the injunction on the
constitutionally protected right of free speech further warranted

intervention.

9. The appeals beft

b .
%w“a‘ 19872024

|

58 ¥eM A Ry Teerar =yrTerar gRT AIRONLINE 1990 SC 156 FTaTH Wander Led, And Anr. vs
Antox Indiq p Ltd & fE7es 26.04.1990 @t &2 M2 Fivfa  fafder ufssar w@féar-1908 & nraer-_as
w01 T F39-02 ¥ Wigen b raTera & fade & R A e wiauniea e 21 e wefe
‘}?T?mw S UPR &:-

the Division Bench were against the exercise ?f
o such appeals, the Appellate Court will

i i e. In ;
discretion by the Singt: oy discretion of the court of first instance

not interfere with the e;ercis;zﬁ "
1 i n discre , he s

cho 5”55";:”1‘8 gse‘;“;xercised arbitrarily, or capriciously or perve

shown to have be

where the court had ignored the

i injun
of interlocutory ! '
or refusal of o

GS

cept where the discretion has been
ely or

settled principles of law regulating grant

. . q
ctions. An appeal ogainst exercge/ ﬁ /

s AT
NG
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discretion is saj.

reassess the f:ﬁ;:;;i:; appeal on principle. Appellate Court will not
one reached by the seek to reach a conclusion different from the
reasonably possible COT below if the one reached by the court wos
not be justified in jman t ‘-’ mar'eﬂai. The appellate court would normally
solely on the ground ‘:;ff-’f l.ng with the exercise of discretion under appeal
it would ha';'e come t at if it had considered the matter at the trial stage
exercised by the Tri IO a contrary conclusion. If the discretion has been
that the appeliat ial Court reasonably and in o judicial manner the fact
e e courr. would have taken a different view may not justify

ference with the trial court's exercise of discretion.

za 'aaﬂ EREEiD| za‘cmwgm 1992 AIR SCW 3128 37T Dalpat Kumar vs Prahlad Singh
férTias 16.12.1991 B 28 T Frofar & ffdier wisar wifear-1908 & 22r-39 Fram-01 4 Fam-02 %
T%W%ﬁﬂﬁﬂﬁﬁﬁﬁ%ﬁaﬁm@ﬁaﬂsmﬁﬁﬂwwmﬁm

6. Undoubtedly, in a suit seeking to set aside the decree, the subject-
matter in the earlier eri_t, though became final, the Court would in an
appropriate case grant ad interim injunction when the party seeks to
set aside the decree on the ground of fraud pleaded in the suft or for
want of jurisdiction in the Court which passed the decree. But the Court
would be circumspect before granting the injunction and look to the
conduct of the party, the probable injuries to either party and whether
the plaintiff could be adequately compensated if injunction is refused.

XXX
The phrases "prima facie case': "balance of convenience” and
“irreparable loss” are not rhetoric phrases for incantation, but words of
width and elasticity, to meet myriad situations presented by maon's
ingenuity in given facts and circumstances, but always is hedged with
sound exercise of judicial discretion to meet the ends of justice. The
facts are eloguent and speak for themselves. It is well nigh impossible
to find from facts prima facie cose and balance of convenien
respondents can be adequately compensated on their success.

>

ce. The

Prima Facie Case
(e i dfear-1908 32I-39 faw-01a f1TH-02 ¥ wrae &
mﬂﬁﬁmﬁmélmﬁaﬁﬁmﬂﬁumwm
1992 AIR SCW 3128 3T Dalpat Kumar vs prohlad Singh ¥ &A1 16121991 B fad = fAvfa A
e i wfear-1908 & Hrerl-39 Faw-01 7 fiam-02 ¥ Sraer & fifEa fieta & fawga

e &1 21 s ST TRT T TgOT 59 WK -
5. Therefore, the burden is on the plaintifT by evidence {:h‘mtdc by affidavit
or otherwise that there is “q prima facie case " in his favour which needs
adjudication al the trial. The existence of the pf‘inm. Sfacie rig{u ar_m'

infraction of the enjoyment of his property or the nghl is a condition for

the grant of temporary injunction. Prima ju.c'u- case is rfa.' to be cmy’u‘s.'ed
with prima facie ritle which has to be. r.s‘mbhs{:ed, on evidence at the tn_al.

Only prima. facie case is a substantial guestion .r(f:sed. bona fide, wh{ch

needs investigation and a decision o merits,

wrepoT 7 fargraoT & g wmem
%__ﬁﬁ'dﬁaiﬁé‘ﬁaﬁﬁﬁﬁﬁﬂ
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g gl W AT ISTAH ~IRATeT GR11995 AIR SCW 1439 pmahadeo Saviaram Shelke And Ors. vs
puna Municipal Corporation ™ feAid 24.011995 @) &2 74 fiyefa # fafaer wfpar €fEar-1908 &
seer-39 F1aW-01a Fam-02 & wra A fifd fia & faga fader &t &1 e wmeifiics
T TEI0T 38 WO &:-

10. In Woodroffe's "Law Relating 1o Infunctions. Second revised and
enlarged edition, 1992, at page 56 in para 30.01, it is staled that "an
injunction will only be granted to prevent the breach of an obligation (that
is a duty enforceable by law) existing in favour of the applicant who must
have a personal interest in the matter. In the first place, therefore, an
interference by injunction is founded on the existence of a legal right, an
applicant must be able to show a fair prima_fade case in support of the title
which he asserts”. At page 80 in para 33.02, it is Sfurther stated that "if the
court be of opinion that looking to these principles the case is not one for
which an injunction is a fitting remedy, it has a discretion lo grant damages
in liew of an injunction. The grounds upon which this discretion io grant
damages in liew of an injunction should be exercised, have been subject of
discussion in several reported Indian cases”. At page 83, is stated that "the
court has jurisdiction to grant an injunction in those cases where pecuniary
compensation would not afford adequate relief. The expression "adequate
relief is not defined, but it is probably used to meun - such a compensation
as would, though not in specie, in effect place the plaintiffs in the same
position in which they stood before. The determination of the question
whether relief by injunction or by damages shall be granted depends upon
the circumstances af each case.

Balance of Convenience
wepeoT § fagor & g gefvem f&fae uftsar dfgar-1908 3neer-39 Fam-01 Far-02 & waa™ §
fifea fGgia & an # fawar A gwemT 36 wdla gYar 81 39 e A ArHTa 3=an ~mrarerd gRI
1992 AIR SCW 3128 37dT Dalpat Kumar vs Prahlad Singh ¥ féAids 16121991 &1 fad 13 fAofa &
fafae wissar dfEar-1908 & 3meer-39 Faw-01 a fFam-02 & wraur A fifea fagia gleen o
Tqer ot farga fadeaT & 21 1575 W{TTe U1 &1 30T 58 WK -

5. ‘(. ....... ) Satisfaction that there is a prima facie case by itself is not
sufficient to grant injunction. The Court further has 1o satisfv that non-
interference by the Court would result in “irreparable injury” to the party
secking relicf and that theve is no other remedy available to the party
except one to grant injunction and he needs protection from the
consequences of apprehended injury or dispossession. Irreparable
injury, however, does not mean that there must be no physical possibility
of repairing the injury, but means only that the injury must be a material
one, namely one that cannot be adequately compensated by way of
damages. ’ '

Irreparabale Damage
vt & faargor & ot aeisre fafer ufhan @féar-1908 3ey-39 fram-o1 7 fiaw-02 & e
fifeq figia & an # fawaR & TWeA 3fed ydtd €ar &1 38 Fef & ATt 3eam =marerd gRY
1992 AIR SCW 3128 37@T Dalpat Kumar vs Prahlad Singh ¥ {31 16.12.1991 &} 23 72 fiofa &
faferer v dfear-1908 % 3maer-39 f7am-01a FuW-02 & wrawm & fifta figia srqoftar
Bt faeqa faderT Bt &1 {5 Wi U1 T FgR0T 5 HPR - %/
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3o () The thivd con

i dition also ig that "the balance of convenience”
mu:\'r 'be in favour of granting injunction. The Court while granting or
refusing to grant injunction should (’.‘(‘(‘r(';'n' sound judicial discretion to
find the amount of substantial "”‘.\'("lipf‘(;r injury which is likely 1o be
(I.‘rms:'d to the parties, if the injunciion i refused and compare it with that
it is likely 1o he cansod 10 the other sid, iﬂhv injunction is granted. if on
weighing competing possibilities o probabitities of likelihood of injury
and if the Court considers that pending the suit, the subject-matter should
be maintained in Status quo, an injunction would be issued. Thus the Court
has to exercise its sound Judicial discretion in granting or refusing the
relief of ad interim injunction pending the suit.

Ex Parte

Wﬁﬁmﬁ@mmﬁﬂmawﬂﬁmﬁmmam%l g de |
W1 FEEIAH SATTERT GRT1993 SCR (3) 522 M Shiv Kumor Chadha Ete. Ete vs Municipal

Corporation Of Delhi  f&T® 04.051993 Y {2 714 fivfay #f wapate e FRUTET 5 o &
mﬁvﬁaﬁm@%mﬁﬁmﬂvwmmm%.

Under the changed circumstance with so many cases pending in Courts,

once an interim order of injunction is passed, in many cases, such interim
orders continue for months; if not for years. At final hearing while vacating
such interim orders of injunction in many cases, it hos been discovered that
while protecting the plaintiffs from suffering the alleged injury, more
serious injury has heen coused to the defendants due to continuance of
interim orders of injunction without final hearing. It is a motter of common
knowledge that on many occasions even public interest also suffers in view
of such interim orders of injunction, because persons in whose favour such
orders are passed are interested in perpetuating the contraventions made
by them by delaying the final disposal of such applications. The court should
be always willing to extent its hand to protect a citizen who is being
wronged or is being deprived of a property without any authority in law or
without following the procedure which are fundamental and vital in nature.
But at the same time the judicial proceedings cannot-be. used to protect or
to perpetuate a wrong committed by a person who approaches the Court,

Power to grant injunction is an extraordinary power vested in the Court to
be exercised taking into consideration the facts and circumstances of o
porticular case. The Courts have to be more cautious when the said power
is being exercised without notice or hetring the party who is to be affected
by the order so passed. Thot is why Rule 3 of Order 39 of the Code requires
that in ail cases the Court shall, before grant of an injunction, direct notice
of the application to be given to the apposite party, except where it appears
that object of granting injunction itself would be defeated by delay. By the
Civil Procedure Code {Amendment) Act, 1976, a proviso has been added to
the said rufe saying that "where it is proposed to grant aninjunction without
giving notice of the application to the ooposite party, the Court shall record

the reasons for its opinion that the object of granting the injunction would
be defeated by delay......

It has come to our notice that in spite of the aforesaid statutory
requirement, the Courts have been passing orders of injunction before

issuance of notices or hearing the parties against whom such orders are to
operate without recording the reasons for passing such orders. It is said that
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if the reasons for grant of Infunction are mentioned, a grievance can be
made by the other side that Court hgs prejudged the fssues involved in the
Sulf . Acr:ﬂrdlng tous, thisisa misconception about the nature and the scope
of interim orders. It need not be pointed out that any opinion expressed in
connection with an interlocutory application hus no bearing and shall not
offs ectany party, ot the stage of the finaf adjudication. Apart from that now
In view of the proviso to Rule 3 oforesaid, there is no scope for any
argument, When the statute itself requires reasons to be recarded, the
Court cannot ignore that requirement by saying that if reasons are
recorded, it may amount to expressing an oplnion in favour of the plaintiff
before hearing the defendant. The Imperative nature of the proviso has to
be judged in the context of Rule 3 of Order 39 of the Code. Before the Proviso
aforesaid was Introduced, Rule 3 sald "the Court shall in all cases, except
where it appears that the object of granting the Injunction would be
defeated by the delay, before granting an injunction, direct notice of the
application for the same to be given to the opposite party”. The proviso was
introduced to provide o condition, where Court proposes to grant an
injunction without giving notice of the application to the opposite party,
being of the opinion that the object of granting injunction itself shall be
defeated by delay. The condltion so introduced is that the Court "shall
record the reasons” why &n ex parte order of injunction was being passed
in the facts and circumstances of a porticular case. In this background, the
requirement for recording the reasons for grant of ex parte injunction,
cannot be held to be a mere formality. This requirement is consistent with
the principle, that a party to a suit, who is being restrained from exercising
o right which such party claims ta exercise either under o statute or under
the common law, must be informed why instead of following the
requirernent of Rule 3, the procedure prescribed under the proviso has been
followed. The party who invokes the jurisdiction of the Court for grant of an
order of restraint against a party, without affording an epportunity to him
of being heard, must satisfy the Court about the gravity of the situation and
Court has to consider briefly these factors in the ex parts order. We are quite
conscious of the fact that there are other statutes which contain similar
provisions requiring the Court or the authority concerned to record reasons
before exercising power vested in them. In respect of some of such
provisions it has been held that they are required to be complied with but
non-compliance there of will not vitinte the order so passed. But same
cannot be said in respect of the proviso to Rule 3 of Order 39. The Parliament
hos prescribed o porticular procedure for passing of an order of injunction
without notice to the other side, under exceptional circumstances. Such ex
porte orders have far reaching effect, as such a conditions hos been imposed
that Court must record reasons before passing such order. If it is held that
the compliance of the proviso aforesaid is optional and not obligatory, then
the introduction of the proviso by the Parliarment shall be a futile exercise
and that part of Rule 3 will be a surplusage for all practical purpose. Proviso
to Rule 3 of Order 39 of the Code, attrocts the principle, that if a statute
requires a thing to be done in a particular manner, it should be done in that
manner or not all. This principle was approved and accepted in well-known
cases of Taylor v. Taylor. (1875) 1 Ch. D. 426, Nazir Ahmed v. Emperor, AIR
1936 PC 253, This Court has also expressed the same view in respect of
pracedural requirement of the Bombay Tenancy and Agricultural Lands Act
in the case of Ramachandra Keshav Atlke v. Gavind Joti Chavare, AIR 1975
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2
yd Q/‘JE}/)/
@'ﬂg o ﬁf}'ﬂ'-’“
“-é 3’“.‘”.’1 Rt |
W(ﬂ{‘ﬂ

Page 18 of 24



e HHR A witeret e
yirefar ux e 196/2024
fiiofer fétes 17.02.2025
st afenl Y W e RTATerd GRI 1994 AIR SCW 2801 F1art Morgan Stanley Mutual Fund vs
Kortick Dos W {15 20.07.1994 @Y & md Fufa Y vaserea sgard FARUTEN & AR Te
yrfamfea fasar &1 Grads wrdfta Qe st 3g@v 56 yer 8-

37, In United Commercial Bank v. Batik of indla5, this Court abserved: (SCC
pp. 787-88, paras 52-53) "No Injunction cauld be granted under Order 39,
Rules 1 and 2 of the Code unless the plaintiffs establish that they had o
prima facle case, meaning thereby thot there wos @ bona fide contention
between the partles or a serlous questlon to be trled. The question that
must necessarlly arlse Is whether In the focts and clrcumstonces of the
case, there Is a prima facie case and, if so, as between whom? In view of
the legal principles applicable, it is difficult for us to say on tile material
on record that'the plaintiffs have a prima facie case. It cannot be disputed
that if the suit were to be brought by the Bank of India, the High Court
would not have granted any Infunction as it was bound by the terms of
the contract. What could not be done directly cannot be achieved
Indirectly in a suit brought by the plaintlffs.

Even If there was a serious question to be tiled, the High Court had to
consider the balance of convenience. We have no doubt that there is no
reason to prevent the appellant from recalling the amount of Rs
85,84,456. The fact remains that the payment of Rs 36,52,960 against the
first lot of 20 documents made by the appellant to the Bank of India was
a payment under reserve while that of Rs 49,31,496 was also made under
reserve as well as agoinst the letter of guarantee or indemnity executed
by it. A payment 'under reserve' Is understood in banking transactions to
mean that the reciplent of money may not deem it as his own but must
be prepared to return it on demand. The balance of convenience clearly
lies In allowing the normal banking transactions to go forward.
Furthermore, the plaintiffs have failed to establish that they would be put
to an irreparable loss unless an interim injunction was granted.”

38. This Court hod occasion to emphusise the need to give reasons before
passing ex parte orders of infunction. in Shiv Kumar Chadha v. 5 (1981) 2
SCC 766 Municipal Corpn. of Delhi6, it is stated as under; (SCC pp. 176-77,
paras 34-35) "... the court shall 'record the reasons' why an ex parte order
of injunction was being possed in the facts and circumstances of a
particular case. In this background, the requirement for recording the
h reasons for grant of ex parte injunction, cannot be held to be a mere
formality. This requirement Is consistent with the principle, that a party
to a suit, who is being restrained fram exercising a right which such party
claims to exercise either under a statute or under the common law, must
be informed why instead of following the requirement of Rule '1, the
procedure prescribed under the proviso has been followed. The party
which invokes the Jurisdiction of the court for gront of an order of restrain
aguinst a party, without affording an opportunity to him of being heard,
must satisfy the court about the gravity of the situation and court hos to
consider briefly these factors in the ex parte order. We are quite conscious
of the foct that there are other statutes which contain similar provisions
requiring the court of the authority concerned to record reasons before
exerclsing power vested in them. in respect of some of such provisions it
has been held that they are required to be complied with but non-
compliance therewith will not vitiate the order so passed. But same
cannot be said in respect of the proviso to Rule 3 of Order 39. The
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Parliament has prescribed a particular procedure for passing of an order
of injunction without notice to the other side, under exceptional
circumstances. Such ex parte orders have far-reaching effect, as such a
condition has been imposed that court must record reasons before
passing such order. If it is held that the compliance with the proviso
aforesaid is optional and no t obligatory, then the introduction of the
proviso by the Parliament shall be a futile exercise and that part of Rule 3
will be a surplusage for all practical purposes. Proviso to Rule 3 of Order
39 of the Code, attracts the principle, that if a statute requires a thing to
be done in a particular manner, it shouid be done in that manner or not
all. This principle was approved and accepted in well-known cases of
Taylor v. Taylor', and Nazir Ahmed v. Emperor8. This Court has also
expressed the same view in respect of procedural requirement of the
Bombay Tenancy and Agricultural Lands Act in the case of Ramchandra
Keshav Adke v. Gavind Joti Chavare,

As such whenever a court considers it necessary in the facts and
circumstances of a particular case to pass an order of injunction without
notice to other side, it must record the reasons for doing so and should
take into considerdtion, while passing an order of injunction, all relevant
factors, including as to how the object of granting injunction itself shall
be defeated if an ex parte order is not passed."

- Guideline to Ex Parte Tl -
W07 ¥ FAASOT & G TaaRth! 3T RIS 8 WAATT <IIaTerd! gRT =Tdd geid] & Areaw &
yfauifeg arifAder & anr § ga=AT 3f8d wdid eXdr 21 38 deH 7 W1 3=Ia I1aTerd gy 1993
SCR (3) 522 34T Shiv Kumar Chadha Etc. Etc vs Municipal Corporation Of Dethi # feais
04051993 B! 722 72 fivfa & veaven sreg fdursn & Arfficer & ar # zerd wfaured faar
21 59 Wi OR1 &1 38307 30 BR &:-
As such whenever a Court considers it necessary in the facts
and circumstances of a particular case to pass an order of injunction
without notice to other side. It must record the reasons for doing so and
should take into consideration, while passing an order of injunction, all
relevant factors, including as to how the object of gronting injunction
itself shall be defeated if an ex parte order is not passed. But any such ex
parte order should be in force upto a particular dote before which the
’t' plaintiff should be required to serve the notice on the defendant

concerned. In the Supreme Court Practice 1993, Vol. 1, ot poge 514,
reference has been made to the views of the English Courts saying:-

“Exparte injunctions are for cases of real urgency where there has been a
true impossibility of giving notice of mation....

An ex parte injunction should generally be until a certain day, usually the
next motion day. .. ."

Accordingly we direct that the application for interim injunction should be
considered and disposed of in the following manner:-

(i)The Court should first direct the plaintiff to serve a copy of the
application with a copy of the plaint along with relevant documents on
the counsel for the Corporation or any competent outhority of the
Corporation and the order should be pussed only after hearing the parties.
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(ii)if the circumstances of o case so warrant and where the Court is of the
opinion, that the object of granting the injunction would be defeated by
deloy, the Court should record reasons for its opinion us required by
proviso to Rule 3 of order 39 of the code, before pussing an order for
injunction. The Court must direct that such order shall operate only for a
period of two weeks, during which notice along with copy of the
application, plaint and relevant documents should be served on the
competent authority or the counsel for the Corporation. Affidavit of
service of notice should be filed as provided by proviso to Rule 3 of arder
39 aforesaid If the Corporation has entered appearance, any such exparte
order of injunction should be extended only after hearing the counsel for

the Corporation, |

(ifi)While passing an ex parte order of injunction the Court shall direct the
plaintiff to give an undertaking that he will mot make any further

construction upon the premises till the application for injunction is finally
heard and disposed of,

2q deH ® AT ISan _marery §IR11994 AIR SCW 2801 3T Morgan Stanley Mutual Fund vs

W Kartick Das ¥ fEAid 20.07.1994 &1 &3 7 fofy & eararept sraré fdersn & wrifAder S ar #
¢ eer widufed far @1 50 wreiiTe 3R @1 36701 26 UoR &:-

;Li:As o principle, ex parte injunction could be granted only under exceptional
. circumstances. The factors which should weigh with the court in the grant
_of ex parte injunction are-
[}
' (a) whether irreparable or serious mischief will ensue to the plaintiff;
(b) whether the refusal of ex parte injunction would involve greater
‘injustice than the grant of it would involve;
(c) the court will also consider the time at which the plaintiff first had
notice of the act complained so that the moking of improper order against
a party in his absence is prevented;
{d) the court will consider whether the plaintiff had acquiesced for
sometime and in such circumstances It will not grant ex parte injunction;
(e) the court would expect a party applying for ex parte injunction to show
utmost good faith in making the application.
+ (f) even if granted, the ex parte injunction would be for a limited period of
time.
(g) General principles like prima facie case balance of convenience and
irreparable loss would also be considered by the court,

-

Role/Power of Court
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The three-fold test of establishing (i) a prima facie case. (ii) ba:’ance of

” nience and (iii) irreparable loss or harm, for the grant of interim
'50;;;}-’ is well pstablished in the jurisprudence of this Caurt, This test is
relief, i

lly applicable to the grant af Interim byjunctions in ddammwrﬁ/
equally - ; bV
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However, thiy three-fold tey Fivta vt 17.02.2025
detriment of the -‘Jf-hm-‘ “'_'r I"”“"f not be applied rm:(‘l"lurlirlaﬂy,_] to the
j“"r’.""”'wf‘(-‘.[)l'E‘C('s Oﬁwl’“”.ll angd '." the case of ngum-m'm.r against
inferim relicf, the “_m‘ -:’ o the dt!f‘:'ﬂﬂr.*ﬂ! of the public. While granting
the ﬂil'ﬁ’-fold' B, ?r _m;m‘ Provide detailed rea,fmr.v and mm!yz.e {mw
and precedents ) b o atisfied. 4 crsory reproduction of the submissions

ents before the court is po; sufficient. The court must explain

how o8l I8 Naticfia X
.rhe‘ci::; lest is satisfied and how the precedents cited apply to the facts of

Compensation
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f, 3 In "I'U'{ﬂrgrions" by David Bean, Ist Edn, ar page 22, it is stated that

if the plaintiff obtains an interfocutory injunction, but subsequently the
case goes to trial and he fuils to obtain a perpetual order, the defendant
will meanwhile have been restrained unjustly and will be entitled to
damages for any loss he has sustained, The practice has therefore grown
up, in almost every case where interlocutory injunction is 1o be granted,
of requiring the plaintiff to undertake to pay any damages subsequently
found due 10 the defendant as compensation if the injunction cannot be
Justified at trial. The undertaking may be required of the plaintiff in
appropriate cases in that behalf. In “Joyce on Injunctions” Vol. | in
paragraph 177 at page 293, it is stated "Upon a final judgment dissolving
an injunction, a right of action upon the injunction hond immediately
Jollows, unless the judgment is superseded. A right to damages on
dissolution of the injunction would arise at the determination of the suit at
law".

14. It would thus be clear that in a suit for perpetual injunction, the court
should enquire on affidavit evidence and other material placed before the
court o find strong prima facie case and balance of convenience in favour
k of granting injunction otherwise irreparable damage or damage would
ensue to the plaintiff. The court should alse find whether the plaintiff
would adequately be compensated by damages if injunction is not granted.
{t is common experience that injunction normally is asked for and granted
to prevent the public authorities or the respondents 1o proceed with
execution of or implementing scheme of public utility or granted contracts
Jor excention thereof. Public interest is, therefore, one of the material and
‘relevant considerations in either exercising or refusing to grant ad interim
injunction. While exercising the discretionary power, the court sould also
adopt the procedure of calling upon the p!.m'n.@[f to :ﬁle a hond to the
satisfaction of the court that in the event of hix failing in the suit to ebtain
the relief asked for in the plaint, he would adequately compensate the
defendant for the loss ensued due .r_o the order of i‘rl_;:.-rr(‘fior'; :gr'm_tred inp
ﬁ,".m, r of the p!m'nnﬂ Even othervise the c'?m:r n.'}uf’c* exercising its equity
jurisdiction in granting injunction has also jurisdiction and power to grant
adequate compensation to mitigate the damages caused to the a’qf?ndm:r
by grant of injunction restraining the defendant to pm::f'ed witl Iy
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execution of the work etc., which is vetrained by an order of injunction
made by the court. The pecuniary award of dm:}agm is consequential to
the adjudication of the dispute and the result therein is incidental to the
determination of the case by the court The peeuniary jurisdiction of the
court of first instance should not impede nor be o bar to award damages
bevond it pecuniary jurisdiction. In this hehalf, the grant or refusal of
damages is not founded upon the ovigrineal “cause of action but the
feonsequences of the adjudication by the conduct of the parties, the court
gets inherent jurisdiction in doing cx debito justitiae mitigating the
damage suffered by the defendant by the act of the court in granting
injunction restraining the defendant from proceeding with the action
complained of in the suit It is common kmowledge that injunction is
imvariably sought for in laying the suit in a court of lowest pecuniary
Jurisdiction even when the claims are much larger than the pecuniary
Jurisdiction of the court of first instance, may be, for diverse reasons.
Therefore, the pecuniary jurisdiction is not and should not stand an
impediment for the court of first instance in determining damages as the
part of the adjudication and pass a decree in that behalf without releguting
the parties to a further suit for damages. This procedure would act as a
check on abuse of the process of the court and adegquately compensate the

damages or injury suffered by the defendant by act of court at the behest
of the plaintiff.

15. Public purpose of removing traffic congestion was sought to be served
by acquiring the building for widening the roud. By orders of injunction,
for 24 years the public purpose, was delayed. As a consequence execution
of the project has been delaved and the costs now stand mounted. The
couris in the cases where injunction are to be granted should necessarily
consider the effect on public purpose thereaf and also suitably mould the
relief. In the event the plaintiffs losing ultimately the suit, they should
necessarily bear the consequences, namely, escalation of the cost or the
damages the Corporation suffered on account of injunction issued by the
courts. Appellate court had not adverted to any of the material aspects of
the matter. Therefore, the High Court has rightlv. though for different
reasons, dissolved the order of ad interim injunction. Under these
circumstances, in the event of the suit to be dismissed while disposing of
the suit the trial court is directed to assess the damages and pass a decree
for recovering the same at pro rata againsi the appellants.
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