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ATscrpancies commited by the FSO, Hanumangarh. The complaint explicitly states that the
FSO lifted a sample of Soan Papdi (Bikaji). However, the food anaylyst received the sample
of Soan Papdi (Bikano). It is essential to note that Bikano and Bikaji are two separate and
district brands. This discrepancy rasies serious concern about the sample of the impugned
product. Furthermore, the FSO, Hanumangarh’s complaint specifies that 500 grams of soan
papdi (Bikaji) was lifted, yet the food analyst only received 450 grams of Soan Papdi
(Bikano). Since the sample analyzed by the food analyst is different from the sample lifted
by the FSO, it is compromised the chain of custody, casting significant doubt on the
integrity of the sample. As a result, the prosecution is fundamentally flawd and should not
be allowed to proceed. Furthermore, is it imperative to mention here that the FSO picked
the sample of the impugned product on 03.11.2021 and filed the complaint before the
Hon’ble court in the year 2023. Thus, the one year time as prescribed under section 77 of
the FSS Act to take cognizance of the offense has been expired. Hence, the present
complaint is false, frivolous, vexatious and sheer abuse of the process of law and is liable to
be dismissed for the sake of equity & natural justice. Without prejudice the above
averments, it is imperative to mention here that Butyro Refractometer (BR) reading testes
are specifically conducted to determine the index of purity of foods such as ghee, sweets,
fats and oils, which can be accurately measured with the help of a Butyro Refractometer
Meter or BR meter. However, in the instant case, the food analyst has erroneously
conducted the BR test on the impugned product, which is not ghee or oil but a processed
Soan Papdi containing various other ingredients. This test, therefore, is not suitable for
accurately assessing the purity of the impugned product. Furtheremore, the BR reading of
extracted fat in the impugned product is recorded as 43.56. However, the prescribed
standard is 40.0 to 43.0. The discrepancy of 0.56 is minimal and so low that it could be
attributed to an inadvertent error made by the Food Analyst during the analysis of the
sample, which may have resulted in this slight deviation. It is also significant to highlight
the fact that defendant is neither the manufacturer nor the packer of the impugned
product. Defendant sells the impugned product in the same package and in the same
condition as it receives from the manufacturer. Hence the defendant is liable to get the
benefit of section 80 (B)(2)(d) of the FSS Act. Therefore, the complaint is liable to be
dismissed as no cause of action ever arose in favor of the complainant and against the
defendant and therefore the defendant are not liable to be held under section 51 of the FSS
Act and complaint be dismissed out rightly. Without prejudice to the abovementioned
defenses, section 49 of FSS Act providese that the Adjudicating Officer or the tribunal while
adjudging the quantum of penalty shall have due regard to the following factors:-
a. The amount of gain or unfair advantage, wherever quantifiable, made as a result
of the contravention,
b. The amount of loss caused or likely to cause to any person as a result of the
contravention,
¢. The repentitive nature of the contravention,
d. Whether the contravention is without his knowledge, and
e. Any other relevant factor
Hence, it is pertinent to mention here that the Ld. ADM has to keep
abovementioned factors into consideration while passing any order. It is prayed
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before your Ld. Court to kindly dismiss the complaint against defendant in the interest of

justice and equity. At the end the learned councel prayer to court to dismiss the present
complaint as being false, frivolous and sans and cause of action against the defendant, grant

exemplary costs in favour of the defendant as against the complainant & pass any other
and/or relief which this Hon’ble court may deem fit and proper in the fact and
circumsatances of the matter. Learned councel has cited the following judical precedents in
support of his argument:-1-Sri. V. V. S. 8. R, prakash Rao vs The state of Telangana (criminal
petition no. 8410 of 2018), 2-D. Anitha vs The state of Telangana (criminal petition no. 262
of 2019), 3-P.S. Sharma vs Madanlal Kasturichandji [(2009) 16 SCC 276]. AfAATaDS ERT
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